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8UllI.{Any

THE UNTTED STATES CONGRESS TS FACING A CHALLENGE OF
TMMEASURABLE IMPORTANCE TN DETERMTNING THE FUTURE PROVISTON OF
TELECOI{MUNICATTONS SERVICES AND EQUIPMENT OFFERED BY THE BELL
oPERATTNG COMPANIES (BOCS) . IN LIGHT OF THTS CHALLENGE, THE
NATToNAL ASSOCTATToN oF REGUT.ATORY UTrLrry col4ttrssroNERs (NARUC)
URGES THAT IF CONGRESS CONSTDERS LEGTSI.ATTON WHICH WOULD !{ODIFY OR
REMOVE THE MODTFTED FrNAL JUDGMENT (MFJ) RESTRTCTTONS oN THE BOCS,
THAT sucH LEGrsr"ATroN TNCLUDE T,ANGUAGE To LEAvE To rHE srATEs rHE
JURTSDICTION TO FASHION SAFEGUARDS TO AVOTD PRTCE DTSCRTMINATION
AND cRoss-suBsrDrEs. srATE REGUraroRs' pRn{ARy coNcERN rs THE
EFFECT DIVERSTFICATTON TNTO HTGH.RTSK LINES OF BUSINESS WILL HAVE
uPoN TELEPHONE RATES. I{ANY srATEs HAVE sEEN REGToNAL HoLDTNG
COMPANTES AND THETR AFFILTATES AGGRESSIVELY SEEKING TO AVOID
APPROPRIATE STATE REGUI,ATT.N oF THEIR 

'ENTURE' 
INT. M'RE

coMPETrTrvE MARKETS, THRoUGH LEGIsr,ATroN, LrTrcATroN, TRAN5FER oF
ASSETS AND CORPORATE REORGANTZATION.

wHrLE THE D'c. coMl{rssrou suppoRTs rnrs NARUc posrrroN, rN My
VTEW AS CHATRMAN OF THE D.C. COI{II{ISSTON, RELTANCE ON CURRENT
FEDERAL REGUI"ATORY SAFEGUARDS TO GUARD AGAINST THE POSSTBILTTY OF
ANTI-COMPETrTIVE coNDUcT, sUcH As PRrcE DrscRrMINATroN AND cRoss-
SUBSIDTES' MAY NOT PROTECT THE PUBLTC INTEREST. IT Is II{Y oPINIoN
THAT TN THE EVENT OF AI.TY ATTE},IPT AT LEGTSI.ATIVE MODTFICATTON OF THE
MFJ' THE REGur,AToRy FRAIr{EWoRK usED To REpr,AcE THE cttRRENT MFJ
RESTRTCTTONS SHOULD BE SU&TECTED TO CIPSE SCRUTINY TO ASSURE THAT
rT IS IN THE PUBLTC INTEREST.



IIR. CEITRI{IT AIID I|EI,TBERS OF IEIS SUBCOUI{IITEE3

I,IY NA}!E IS PATRTCIA I{. WORTHY AND I AII{ CHATRMAN OF THE PUBLIC

SERVTCE COMI{rSsroN oF THE DrsrRrcr oF coltn{BrA (D.C. COUUTSSTON).

r A!{ TESTIFYING HERE TODAY AS REPRESENTATIVE OF THE NATTONAL

AssocrATroN or REGULAToRY UTTLITY col{MrssloNERs (NARUC), AND, As

THE CHATRMAI{ oF THE D.c. couMrssroN, A uEMBER oF NARUC. BECAUSE

OF THE DUAL NATURE OF MY REI,TARKS, I WOULD LIKE TO MAKE CLEAR THAT

TH8 FrRST PART OF !{Y TESTTMONY CONCERNS THE posrrroN oF NARUC, AND

THE SECOND PART OF I{Y TESTIMONY CONCERNS MY POSTTION AS CHAIRIT{AN

oF THE D.C. COI{UTSSION.

NARUC rS A QUASr-GoVERNII{ENTAL, NONPROFTT ORGANTZATTON FOUNDED

IN 1889. WITHIN OUR UEII{BERSHTP ARE THE GOVERNI,IENTAL AGENCIES OF

THE FIFTY STATES, THE DTSTRICT oF coLttMBIA, pUERTo RIco, AND THE

VIRGIN TSI,ANDS WHICH ARE ENGAGED TN THE REGUI.ATTON OF TELEPHONE

UTTLITTES. OUR CHIET O&TECTTVE TS TO SERVE THE CONSUI.{ER INTEREST

BY SEEKING TO II.TPROVE THE QUALITY Al{D EFFECTTVENESS OF GOVERNIT{ENT

REGULATTON rN A![ERrcA. THE D.c. cot{It{rssroN, oRGANTZED rN ].913,
OVERSEES AI'ID REGUIATES THE PUBLTC UTTLTTTES OPER,ATING WITHTN THE

DISTRICT OF COLWBTA AND PROVIDING SERVTCES WHOLLY WTTHIN THE

DISTRTCT oF coLI'II{BrA.

NARUC APPRECTATES

CURRENT STA?US OF THE

CHANGES ARE NEEDED IN

YOUR COLLEAGUES TN THE

THTS OPPORTUNITY TO PRESENT TTS VIEWS ON THE

l.tFJ AND WHAT, rF ANy, LEGTST"ATTVE OR OTHER

THIS AREA. AS THrS SUBCOMMTTTEE IS AWARE,

HOUSE SUBCOMMTTTEE ON TELECOMIT{UNTCATTONS AND



FINANCE HAVE PENDING H.R. 2L4O, THE 'TCONSUIIER TELECOMMUNICATTONS

SERVTCES ACT OF 1989,r WHrCH WOULD LrFT THE RESTRICTIONS PLACED

uPoN THE BELL OPERATTNG COMPANIES (BOCS) IN THE AREAS OF

I'IANUFACTURING AIID THE PROVISfON OF INFORI'{ATION SERVICES. BOTH

NARUC AND THE D.C. COMII{ISSION APPI,AUD THIS SUBCOI{!,IITTEE'S EFFORTS

TO GATHER INFORI,TATION CONCERNING THIS SUNTECT.

THE UNITED STATES CONGRESS IS FACING A CHALLENGE OF

r!{MEASURABLE IMPORTANCE. IT IS NOW IN THE EARLY STAGES OT

DETERMINING THE FUTURE PROVISION OF TELECOM!{UNICATIONS SERVICES AI{D

EQUIPI.TENT OFFERED BY THE BOCS. I AI.{ BEFORE YOU TODAY NOT AS AN

ADVOCATE OF THE PROS AND CONS ASSOCIATED WITH I{HETHER, OR HOt{, THE

II{FJ SHOULD BE I{ODIFIED. THE PURPOSE OF TODAY'S TESTTMONY IS TO

INFORI,T YOU OF THE STATES ' CONTTNUED INTEREST IN THE I{FJ AND TO

DEMONSTRATE WHY ANY CI1ANGE TO THE MFJ SHOULD TAKE INTO ACCOUNT THE

INTERESTS OF STATE REGUI,ATORS IN PROTECTING BOTH THE LOCAL

RATEPAYERS AND THE CONCEPT OF UNIVERSAL SERVICE.

SINCE DIVESTITURE AND IN THE NAI{E OF 'ICOMPETITION,II STATE

REGUI.ATORS HAVE BEEN FACED WITH TNCREASED REGUI,ATORY COII{PLEXITIES

AND A CONSTAI{T PRESSURE TO INCREASE TOCAL TELEPHONE RATES. THE

ACTTONS OF THE l,tFJ COURT HAVE RESULTED IN UNCERTAINTY, COSTLY

LITIGATION, AI{D THE EXPENDITURE OF LTUITED STAFF RESOURCES AT THE

STATE IEVEL. I HAVE SEEN ESTIMATES FOR THE ONE-TII{E COST OF

PROVTDING EQUAL ACCESS (PURSUANT TO THE MANDATE OF THE CONSENT
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DECREE) RAI.IGING TROM 9A tO $TT STLLION.V THE AVERAGE RESIDENTIAL

TELEPHONE BTLL HAS INCREASED SINCE DIVESTITURE APPROXII,TATELY 5OI

FROIT{ $TEO TO $27O ANNUALLY. IN ADDITION, AND AS A RESULT OF

ANTICIPATED FEDERAL COMMUNICATIONS COMMISSION ACTIONS WITH REGARD

TO THE REVISIONS OF THE COST ALI'CATIONS BETWEEN THE FEDERAL AND

STATE JURISDTCTIONS, HUNDREDS OF I-{TLLIONS OF DOLI,ARS OF REVENUE

REQUTREUENTS WTLL BE BORNE BY IPCAL RATEPAYERS IN THE NOT TO

DTSIANT FUTURE.

ALL OF THESE DECISIONS HAVE LED TO THE POSSIBILITY OF

ADDTTIONAL COSTS BEING SHOULDERED BY THE IOCAL RATEPAYER. TN THE

rAcE oF THIS TURMofL' THE sTATEs HAVE BEEN VIGILANT fN THEIR

EFFORTS TO PROTECT UNIVERSAL SERVTCE. IN ORDER TO PERMIT THE

STATES TO CONTINUE TO KEEP PACE WTTH THE RAPTD INTRODUCTION OF THE

TNFORMATTON AGE oN THB srATE LEVEL, srATEs MUsr RETATN THE

AUTHORITY AND THE FLEXIBTLTTY TO ASSURE AF'FORDABLE IPCAL TELEPHONE

RATES FOR ALL RATEPAYERS.

AS YOU ARE AWARE, THE MFJ PI,ACES RESTRICTIONS ON CERTAIN OF

THE ACTIVITIES TN WHICH THE BOCS CAN ENGAGE. AT THE END OF THE

FTRST TRTENNIAL REVIEW, THE DISTRTCT COURT ISSUED T!{O RULINGS WHTCH

MODITIED CERTAIN OF THOSE RESTRTCTIONS. ALTHOUGH CURRENTLY SU&TECT

TO TURTHER LTTIGATION, THE DISTRICT COURT'S DECISION PERMTTTED BOC

PARTICIPATION IN THE TNTORMATION SERVICES ARENA AND LIFTED THE

U
of . - eg Kraus, Duerig, ilThe Rape ofthe Best telephone Systen in the
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RESTRICTION ON NON-TELECOMMUNICATTONS LINES OF BUSINESS. WHITE THE

BOCS ARE NOT PERUTTTED TO GENERATE CONTENT IN THEIR TNFORMATTON

SERVICES, UNDER THE DTSTRICT COURTIS RULTNG, THEY ARE PERI{ITTED TO

OFFER TH8 IICONDUTTII OR GATEWAY FUNCTIONS FOR OTHER INFORMATION

SERVICE PROVIDERS. THE DISTRICT COURT'S DECISTON RETAINED THE

PROHTBITION ON BOC MANUFACTURTNG AND INTEREXCHANGB SERVTCE.

NANUC POSITIOII

NARUC HAS BEEN ACTIVELY INVOLVED TN THE EVOLUTION OF THE MFJ

AND THE REQUESTS OF THE BOCS TO SEEK RELIEF FROI,I THE MFJ

RESTRICTIONS. AS HAS BEEN TESTIFIED PREVIOUSLY BEFORE CONGRESS BY

NARUC,

STATE REGUI,ATORS' PRIMARY CONCERN TS THE EFFECT
DIVERSIFICATION INTO HIGH-RISK LINES OF BUSINESS I{ILL HAVE
UPON TETEPHONE RATES. MANY STATES HAVE SEEN REGTONAL HOLDING
COMPANIES AND THEIR AFFILIATES AGGRESSIVELY SEEKING THROUGH
LEGISI"ATION, LfTIGATION, TRANSFER OF ASSETS AND CORPORATE
REORGANIZATION TO AVOID APPROPRIATE STATE REGUI,ATION OF THEIR
VENTURES INTO !{oRE CoMPETTTIVE II{ARKETS.L/

THE STATE COMMISSIONS ARE CONCERNED THAT THE BOCS WILL HAVE THE

INCENTIVE TO USE THEIR MONOPOLY SERVICES TO SUBSIDIZE THEIR

COMPETITIVE OTFERINGS. AVOIDTNG THESE TYPES OF INCENTIVES TS THE

RESPONSIBILITY OF ALL REGUT"ATORS, AND THE STATE COMUTSSTONS, rN

PARTTCUIAR.

U Testinony of Sharon L. Nelson,
and Transportation Commission, on
Unites States Senate Cornrnittee onAntitrust, Monopolies and Business

Chairman, Washington Utilities
Behalf of INARUC], before the
the Judiciary, Subconnittee on
Rights at 7 (Aprit 30, L987).



THE STATE COMMISSIONS ' CONCERNS ARE GROUNDED IN THETR

RESPECTIVE EXPERIENCES, EXEII{PLIFIED By A NARUC STAFF SUBCoI,IMITTEE

REPORT ON AUDTTS CONDUCTED ON FrVE REGTONAL HOLDTNG COUpAlrrES.L/

I THINK IT IMPORTANT TO NOTE THE FOT'R GENERAL PROBLEI{ AREAS THAT

THESE AUDITS CONCENTRATED ON.

FIRST, THE COMPANIES CONSTSTENTLY ATTEMPTED TO BI.oCK ACCESS

oR DEI"AY ACCESS TO ACCOUNTfNG AI.ID COST ALI0CATION RECORDS DURING

THE AUDIT PROCESS. SECOND, TH8 COI{PANIES WERE FOUND TO ttAVE

EMBARKED ON AUBTTIOUS AND UNPROFITABLE INVESTMENT PROGRAIT{S IN

HTGHLY COII{PETTTIVE, UNREGUI.ATED MARKETS. THIRD, THE coMPANIEs

TRANSFERRED VALUABI,E REVENUE-PRODUCING SERVICES FROM THE TELEPHONE

CoMPANIES fO NEW, UNREGULATED SUBSIDfARISS, REDUCfNG THE

IICONTRIBUTION'I OF THESE NEW SERVTCES TO THE BOCSI GENERAL REVENUES.

AND, FOURTH' THE NARUC STAFF EXPRESSED CONCERN OVER THE GRADUAL

SHIFT TO A CAPITAL STRUCTURE CHARACTERIZED BY I"ARGE DEBT ISSUES AND

THE TRANSFER OF NET INCOME TO THE PARENT CORPORATION.

rN ORDER TO ADDRESS THESE CONCERNS WHICH !{AY RESULT IN CROSS-

suBsrDrEs AND PRrCE DTSCRTMTNATTON, NARUC SET OUT rrs posrrroN, rN

THE CONTEXT OF THE MFJ, AS IO HO!{ TO PROTECT THE PUBLIC TNTEREST.

A BRIEF DTSCUSSION OF CERTAIN ACTfONS By NARUC ' S COMIr{ITTEE oN

COMMUNICATIONS }IAY BE INFOR!,TATIVE.

2/ Sunmary Report
NARUC, Washington,

on the Regional
D.C., Septenber

Holding Conpany f nvestigations,
18,1985.



rN L987, THE COMMITTEE ON COMMUNTCATIONS SPONSORED A

RESOLUTTON WHICH WAS ADOPTED BY NARUC AND WHICH RATTFTED EARLIER

STATED CONDITIONS WHICH, IF EACH WERE Ir{ET, WOULD BE A PRECONDITfON

FOR NARUCIS SUPPORT OF THE REMOVAL OF THE MFJ RESTRTCTIONS. THE

CONDITIONS WERE TNTENDED TO PROTECT BOTH THE PUBLIC INTEREST AND

THE JURTSDICTTON OF THE STATES. FOR YOUR CONVENTENCE, r HAVE

ATTACHED TO MY TESTIMONY TODAY A COPY OF THAT RESOLUTTON. SEE

ATTACHI-{ENT A. rN THE L987 RESOLUTTON, rr WAS TNDTCATED THAT NARUC

woul,D SUPPORT THE RE!{OVAL OF MFJ-RELATED RESTRTCTTONS, rF THE

TOLIOWTNG CONDITIONS WERE MET:

(A) EACH SERVTCE OR TUNCTION SHOULD BE VTEWED AND EVALUATEDIN TERMS OF HOW IT CONTRTBUTES TO THE ENHANCEI,TENT OF AIIFT'LL SERVICEII NETWORK FOR THE PURPOSE OF DETER!{INTNG HOW
THE rUNcTroN oF sERvrcE sHouLD BE TNTEGRATED rN, oR
STRUCTURED TO, REI"ATE TO THE NETWORK,

(B) THE ACCOUNTING OR CORPORATE FORI{ FOR THE OFFERTNG OF ANY
NEW SERVTCE IWOULD BE] A STATE REGUT,ATORY DECTSION AND
MAY INCLUDE TREATMENT 'TABOVE THE LINET T OR "BEIpW THELINEII THROUGH ACCOUNTING SEPARATTON OR SEPARATE
SUBSIDIARIES OF THE REGUI"ATED COMPANY OR REGIONAL HOLDING
CoMPANY 

'
(C) IN THE EVENT THAT AN AFFILIATE OF THE REGIONAL HOLDING

COMPANY TS UTTLIZED, THE STATE COMMISSION MUST HAVE THE
AUTHORITY TO ENFORCE CONDITIONS DEEI{ED BY IT TO BE
ESSENTTAL TO ASSURE THAT THE S!{ITCHED NETWORK WOULD BE
ENHANCED OR PROTECTED FROI.I POSSTBI,E EROSION OF ITS COST-
EFFECTTVB INVESTMENT BASB, AND

(D) THE STATE REGULATORY COMI.{TSSfONS SHALL HAVE FI'LL ACCESS
TO ALL BOOKS, RECORDS, FACILITTES AND PREMISES OF IHE
BOCS AND ALL AFFTLTATED COMPANIES....

IN TTS WINTER I{EETING OF THIS

RESOLUTION REGARDTNG THE MFJ WHTCH,

THTS TESTI},IONY. SEE ATTACHMENT B.

yEAR, NARUC PASSED A SIMILAR

LIKEWTSE, I HAVE ATTACHED TO

THE RESOLUTTON RETNFORCES THE
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TNTEREST OF NARUC THAT THE AUTHORTTY or rrs !IE!,IBERS, TH8 STATES,
rrTO ENGAGE fN REGULATORY ACTfON THAT ANY STATE DEEIr{S ESSENTfAL TO

PROTECT MONOPOLY SERVICE CUSTOIT{ERS,II NOT BE PREEUPTED BY TH8

CONGRESS OR THE F'EDERAL COI.{MUNICATIONS coMilTssloN. THE REsoLUTIoN,

THEREAFTER, PROVfDES A '|UENU" OF REGUIATORY OPTIONS WHrCH COULD BE

UTILTZED AT THE DISCRETION OF A STATE TO EFFECTUATE ITS OWN

STATUTORY MANDATE. INCLUDED IN THTS MENU I{ERE: (1) ?HE UsE oF
SEPARATE SUBSIDTARIES; (21 ACCESS To AccoUNTTNG RECoRDS or Boc
AFFILIATES; (3) STATE-DETERMTNATTON OF APPROPRTATE ALI.,OCATTONS OF

COSTS BETWEEN REGUI,ATED AND UNREGUIATED Boc oPERATTONS; (4) AN

ANNUAL AUDIT REQUIREI,IENT' (5) THE ALIOCATION TO THE NEI{ SERVICES

oF NEW COSTS TO THE TELEPHONE NETWORK AI{D THE REQUTREMENT OF

CoNTRIBUTIoN TO THE UNDERLYING NETWORK cosTs i (Gl STATE AppROVAL

OF BOCIAFFILTATE PURCHASE AGREEMENTS, ''INCLUDING THE AUTHORITY TO

REQUTRE AND ESTABLTSH THE TERI{S oF colr{pETrrrvE BTDDTNG FoR Boc
CONTRACTST' (71 STATE APPROVAL oF THE SALE BY A Boc oF ITs cI'sToMER

PROPRTETARY NETI{ORK rNFoRMATroNr (8) ovERsrcHT AUTHoRTTy coNcERNrNc

AFFILIATE RECOURSE CREDIT ARRANGEII{ENTS AGATNST BOC ASSETS; AND (9)
AUTHORfTY TO DISALIPW, IN RATEMAKfNG PROCEEDINGS, INCREASED COSTS

ASSOCIATED I{ITH ''COST OF CAPITAL DUE TO A FAILED COI{PETITIVE
VENTURE'I TN WHICH THE BOC AFFTLIATE MAY HAVE ENGAGED. AS THE

RESOLUTION INDTCATES, THE MENU ONLY TTLLUSTRATES THE KINDS OF

ACTTONS STATES I.{AY CONSIDER TAKING....II rN SHORT, TH8 RESOLUTTONIS

I{ENU INDTCATES THE DEGREE OF FLEXIBILITY THAT THE STATES SEEK TN

FAsHroNrNc REGUT,ATORY REspoNsEs ro Boc-pARTrcrpATroN rN THE



TELECOMMT'NICATIONS MARKETS CI'RRENTLY FENCED-OFF TO THE BOCS BY THE

MFJ.

WITH THIS INFORMATTON AS BACKGROUND, NARUC URGES THAT IF

CONGRESS TAKES ANY LEGISI.ATIVE ACTTON TO MODIFY THE I,TFJ SO AS TO

REMOVE THE RESTRICTIONS TMPOSED ON THE BOCS, THAT SUCH LEGISLATION

SHOULD INCLUDE I,ANGUAGE TO LEAVE TO THE STATES THE JURISDICTION TO

FASHTON SAFEGUARDS TO AVOID PRICE DISCRII{INATION AND CROSS-

SUBSIDIES.

RECOGNIZING THE II{PORTANCE OF THIS SUBCOM!{ITTEEIS FACT-FTNDING

EFFORTS, NARUC TRUSTS THAT THE POSITION IT HAS TAKEN CONCERNING

THIS MATTER WILL BE REFLECTED IN ANY ACTION THAT THIS SUBCOMMITTEE,

IN PARTICUL,AR, OR CONGRESS, IN GENERAL, IIIAY TAKE WITH REGARD TO THE

MFJ. AGATN, NARUC URGES THAT ANY MFJ-REI"ATED ACTION PROTECT THE

JURISDICTTON OF THE STATES TO FASHION SAFEGUARDS TO AVOID PRICE

DISCRIMINATION AND CROSS-SUBSIDIES.

D.C. COl,o{IggIoN vrBn

WHILE THE D.C. COMMISSTON SUPPORTS NARUC'S POSITION, IT IS My

VIEW THAT, IN ADDITION, CONGRESS SHOULD BE WARY TN PI,ACING TOO MUCH

RELIANCE ON THE CURRENT FORM OF FEDERAL REGUI"ATORY SAFEGUARDS TO

GUARD AGATNST THE POSSrBrLrry oF ANTr-coMpETrrrvE coNDUcT, sucH As

PRICE DISCRII.fiNATION AND CROSS-SUBSTDIES. SUCH SAFEGUARDS, CALLED

|INoN-STRUCTURAL SAFEGUARDS, " RELy ON COST-ACCOUNTING PRTNCTPLES TO

DETECT ANTI-COUPETTTIVE ACTIVITY. THESE SAFEGUARDS MAY NOT BE



SUFFICIENT TO PROTECT THE IOCAL CAPTIVE RATEPAYER IF THERE ARE

CHANGES TO THE MFJ.

I NOTE THAT YOUR COLLEAGUES TN THE HOUSE SUBCOMIi{ITTE8 ON

TELECOMMUNICATIONS AND TINANCE HAVE BETORE THEI.T H.R. 2L4O. IN

oRDER TO AVOrD CROSS-SUBSIDTES, H.R. 2L4O RELIES ON EXISTING

FEDERAL COMIT{UNICATION COMMTSSTON (TCC) INITIATIVES TN THE AREA OF

COST ACCOT'NTING KNOWN AS 'INON-STRUCTURAL SAFEGUARDS'' AND ANNUAL

AUDITING fO OVERSEE BOC TIWOLVEI{ENT rN THE AREA OF I,!,ANUFACTURING

AND INFORI,IATION SERVICES. FIRTHER, WITH REGARD TO INFORIT(ATION

sERvrcEs' THE BILL RELTES uPoN: (1) Al.l As YET UNCOMPLETED Fcc

PROCEEDING REGARDING 'IOPEN NETWoRK ARCHITECTURE'I 
' 

AND (2, ANY

FUTURE FCC REGUI,ATION ENACTED IN, OR REI,ATED TO, THIS AREA. I
QUESTION WHETHER THESE EFFORTS ARE SUFFTCIENT TO ASSURE THAT THE

NEGATIVE ETFECTS THAT COULD RESULT TROI{ PASSAGE OF THE BTLL ARE

CURTAILED.

FOR EXAMPLE, THE ABILITY OF THE FCC TO EFFECTIVELY OVERSEE

sucH cosr-AccouNTING, NON-STRUCTURAL SAFEGUARDS HAS BEEN THE

SUB.TECT OF CONSfDERABLE DEBATE. THE GENERAL ACCOUNTING OFFICE

(GAO) PREVIOUSLY HAS RAISED QUESTTONS CONCERNING THE ABILITY OF THE

rCC TO CONTROL CROSS-SUBSIDY BETWEEN REGUI,ATED AND COMPETITIVE

SERVICES TIfROUGH ITS JOINT COST ACCOUNTING I*{EASURES. SEE TELEPHONE

COMMUNTCATIONS CONTROLLING CROSS-SUBSIDY BETWEEN REGUI,ATED AND

CoMPETIrIVE SERVTCES, GAO/RCED-88-34 (OCTOBER 1987) (cAO REPORT) AT

54-55.



rN LrGHT OF THESE VTEWS, THrS SUBCOMUTTTEE SHOULD RArSE A

CRITICAL EYE TO TH8 ABILITY OF SUCH NON-STRUCTURAL SAFEGUARDS TO

ASSURE THAT THE INTERESTS Or RATEPAYERS TO ENJOY I,CAL RAT8S, WHrCH

ARE NOT INFI,ATED BY THE POTENTIAL FOR A BOC TO CROSS-SUBSIDIZE ITS

coMPETrrrvE VENTURES WrrH rrs REGUT,ATED OPERATTONS, ARE PROTECTED.

rN ADDITION, I NOTE , WTTH REFERENCE TO H. R. 2 14 O ' S 'IAUDITII

REQUTREII{ENT, THAT THE GAO REPORT REFERENCED EARLIER HAS AI,SO

QUESTIONED THE FCC'S ABTLITY TO ASSURE COII{PREHENSIVE REVTEWS EVEN

wrTH THE USE OF INDEPENDENT AUDTTORS, ESPECTALLY rN VIEW OF rTS

LIMTTED STAFF. g.EE GAO REPORT AT 50-51.

APPARENTLY, STAFFING LEVEI,S AT THE FCC ARE STILL A CONCERI.I,

AS EXPRESSED RECENTLY BY THE FCCIS CHAIRMAN TO CONGRESS. SEE

STATEMENT OF DENNTS R. PATRTCK, CHAIRMAN, FEDERAL COMMUNTCATTONS

COMMISSION BEFORE THE SUBCOMMITTEE ON THE DEPARTIT{ENTS OF COMMERCE,

JUSTICE AND STATE, THE JUDTCTARY, AND REI"ATED AGENCIES OF THE HOUSE

APPROPRTATIONS COMUITTEE (MARCH 7, 1999). FURTHER, THE D.C.

COMMISSION t S EFFORTS TO GATHER INFORI'{ATfON CONCERNING THE AFFILIATE

TRANSACTTONS BETWEEN BELL ATT,ANTTC, THE PARENT CORPORATTON, AND rrs
SUBSIDIARIES, INCLUDING THE CHESAPEAKE AND POTOMAC TELEPHONE

CoMPANY rN !{ASHTNGToN D.c. (c&P), HAVE BEEN FRUSTRATED. oNLY c&P

IS SU&TECT TO THE D.C. COMUTSSION'S JURISDICTION, NOT BELL

ATISNTIC. THEREFORE, THERE REMATNS THE QUESTION AS TO A STATE

COMMISSION I S ABILITY TO REQUIRE SUCH fNFORMATTON FROI.| THE PARENT

10



CORPORATION IN THOSE STATES WHICH DO NOT HAVE AFFTLIATE INTEREST

LEGISI,ATION.

THrS SUBCOI4MTTTEE, LTKEWISE, SHOULD NOTE THAT JUDGE GREENE HAS

QUESTIONED THE ABILITY OF THE FCC TO EFFECTUATE THESE ACCOUNTING

SAFEGUARDS. IN HIS SEPTEMBER 10, t987 DECISION, HE QUESTIONED THE

ABILIIY OF THE FCC TO OVERSEE SUCH SAFEGUARDS BASED ON THE FCC'S

REDUCED STAFF AND THE FCC ' S T,ACK OF A IICOMMON DENOUINATOR'I WITH

REGARD TO THE JOINT COST ORDER'S APPROACH TO THE ISSUE. UNITED

STATES V. WESTERN ELECTRIC CO. , 6't3 F. SUpp. 525, 57O-7L, 573

(D. D. C. 1987) .

THE POINTS MADE ABOVE REGARDING THE INABILITY OF COST

ACCOUNTING SATEGUARDS AR8 EQUALLY TRUE IN THE CONTEXT Or THE OTHER

MFJ RESTRICTTONS. rN ADDTTTON, ANy LEGISTATTVE EFTORTS TO MODIFY

THE MFJ SHOULD CONSIDER THAT IF THE BOCS BECOME VERTICALLY

TNTEGRATED, THEY COULD ENGAGE IN PREFERENTIAL POLICIES FAVORING

THEIR OWN AFFILTATES. FOR EXAI.{PLE, IN THE CONTEXT OF

MANUFACTURING, TIHILE THE BOC I,!AY HAVE A CHOICE AT.{ONG COMPETING

swrTcH MAIIUFACTURERS, THE BOCS COULD PURCHASE ALL EQUIP!,IENT FROM

THEIR AFFILIATE II{N{UTACTURING COMPANY REGARDLESS OF PRICE OR

QUALITY. TOR A DECTSION SUR]ECT TO THE BUSINESS JUDGI{ENT OF THE

TNDTVTDUAL COilPAl.lY, THE BOC COULD CrTE SOME QUALrry OR DESTGN

CHARACTERTSTIC TO JUSTIFY THE PURCHASE OF ITS OWN I{ANUFACTURED

SWITCH, RATHER THAN A PURCHASE OF AN ALMOST IDENTICAL, BUT LESS

EXPENSIVE, SWITCH FROM ANOTHER VENDOR. THE BURDEN OF POLICING SUCH

11



A TRANSACTION, AND DECIDING WHETHER THE BUSINESS JUDGMENT WAS

CORRECT, FALLS UPON THE REGULATORS. POLfCING SUCH TRANSACTIONS Ir{Ay

BE HAI,TPERED BY THE I,ACK OF INFORI.TATION CONCERNTNG THE TRANSAcTIoN

FLOWTNG TO THE APPROPRIATE REGUIATORY AUTHORTTY.

IN CONCLUSION, IN THE EVENT OF ANY ATTEI,IPT AT IEGISI,,ATIVE

MODIFTCATION OT THE MFJ THE REGUIATORY FRJL}IEWORK USED TO REPI,ACE

THE CURRENT I,TFJ RESTRTCTIONS SHOULD BE SU&TECTED TO CISSE SCRUTINY

To ASSURE THAT fT IS IN THE PUBLIC TNTEREST. IN MY VIEW, THE

FEDERAL REGUT,ATORY ENVTRONMENT, WHrCH PLA,CES rTS RELIANCE ON THE

CURRENT ACCOUNTING SAFEGUARDS AND II{ONITORING EFFORTS, SUCn As

THROUGH AUDITS, IS INSUFFICIENT TO PROTECT THE PUBLIC INTEREST

sHouLD THE II{FJ REsrRrcrroNs BE tr{oDrFrED. rN ANy EvENT, THE srATEs

SHOULD RETAIN THE JURISDICTTON TO USE WHATEVER REGUI.ATORY TOOI,S

THEY DEEI{ NECESSARY TO OVERSEE THE OPERATIONS OF THE BOCS AND THEIR

AFFTLIATES SHOULD THERE BE LEGISI,ATIVE MODIFICATION OF THE MFJ

RESTRICTIONS.
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Ar|ACHI,IN,T A

Resolution Supporting Cond,itions for
Renoval of Conpetitrve Restrictions

on BeIl Operating Conpanies

wHtRx-[s, The united states Departnent of Justice (DoJ) hasreconnended to unlted states Dlstrict court Judge Hirora creenethat the Modif ied Final .ruagr"nt - ruiil in the At&T Divesti--urecase be further nodified to-perni.d ti:! seven Regional Hordingconpanies (RHcs; to nanufactire i"r"prtone egrripnent, to provld,eelectroni'c infolmation senrices, to orrer rong distance senricein areas where the orreiing eeli- op.""iirrg cornpany (Boc) does nothave a state-protectea n-n6poLy loiai iranchise, and ro enter anyother non-telecor"ouni.cationl b-usiness witnout rhe n"JJ il'-Iitiiispecial pennission lrom tlre court, and

I''HEREAS,-_F:1. the^great, uncertalncy caused by the Ar&tdivestiture tray have naai-ii-n"J""iiil"rot restricLlons ro b€placed upon thl conpctltive actlvitle3 of the Bocs at the tinethe MFJ was approve&, condlti;;a - 
i;-rh. -i"a,i"trv-i.i" sra.bilized,uaking lt appioprlati to ieconsider the HFJ; and

WHEREAS, 
-Many regulated. telephone co'pani.es have activelyatrenpted by tegt-tatlon, rfrl;;iloil-tr"nifer of, assers,corjorate nanipulatlon and othir neans to avoidregulatory accountability; and by svv'\'

I{HEREAS, The authority of, state regulatory agencies varies,
::i:lrif::;.:":n" abl*rf 6f each slit.-Lo noniior-ile:lared, ,

wIrEREAs, lhe Natlonar AsEoclatlon o!. Reguratory utlritycounissioners. (NARuc) -rs-Eurrently 
coupletrng an aud,lt of, therelationshlp betueen' ca nnc" and the Bocs; and

wHEREes ' rn the trDartaouth Resolutionrr ratitied by tlre NARUCExecutive coTi:!:: ll-tyty, .e86, wrricrr resotution ser f,orrh
::"?:ii:ll, tot reuovar or-iinri;ii";;-;r, u," Boaa, 

-uanuc 
resolved

RESOL\'ED,.By.rhe counlttee on connunlcatlons of theNattonar .a'gsoilakon -?r, 

"?g.ri;i";; urlliry counisEionetrsthat growlng and uaintalning a ,rfiature richr svitchednetwork tlt.t- (a) spreads ri-rrcniils co the broadestpossible body-of ratepayers through the application of row-cost (nicro-electronidl !".frr,"G;J;", and, (b) seej<s toe:<pand rhe revenue base for nainiiinine- ir.l-.rri!..ritou"character of the 
"rricrr"a n"i"oi:i-i" frrndaueniir'ry .function of srare r-grratf;;;';;a ;" ir furrher

REsoLvED, That the coprnittee on cornnunications of, theNational asEoi:iatiJn;i ilgrrriiJi'uriliry connissioners,



subject to the conditions listed_below, support the renova1of constraj.nts on infornation, enhanced,' 
"na--.r"ctronicpublishing. se.rices, int,err.At.l intrastate sernrices, and,nanufacturing that is functionally related, io'trr" iwilcreanetwork, such as software; and be-it, furt"her

RxsoL\ED, That activities which are noc functionailyrelated to responsibilities for naintaining-"-;i"iil;;;"richnesst and ubiguitous, switched, network are not thep5inary concern of state cornrnissions, except to the extentthat the-spawning of arrlliates in non-.ssential or non-regnrlated areas nav adver_sely aflect the eosC of, capital tcthe reqtrlated utirity or aiv&t its resources i and, be itfurthei
REsoL\rED, That it shourd, be recognized, that theregional_holding co'pany probabry provides the bestinsuration of ttie rel.ritla uiiiitv srrbsid,iary againstventures of other afflliates in high risr, -n6n-.""ential 

ornon-rclated actlvltieg; and bc it tlrttrer
REsoLlrED, llrat any firnctlon or scnrLcr to be authorlzed,that ls. nos- proccrtboa' ly trrJ-rb; should le -integrated 

intothe ssitched -ngtrorJc of €tre BoC;r othcnrisc stnrctured torelate to the reguratea oeJriilor" in accordance with thefollowing concepis:

(a), Each senrice or function should, be viened andevaruated in ter:os of how it eontriluies io theenhanceuent of, a rrlurl sentice,f networi-r"a the purjose
"f-11!::rir*ng hos rhe cGciion o! sernrice shour.d, belntegratad lnl o" stnrctured to, relaie-io tr," net.,rork;
(b) The accorrnting. or corporate f,or::o lor the off,erlncrof any new scrnricc is a srate regtrrat"*-a"i]!iJi'Iij"'nay include treatuent ,tabove the llne, ff of ,rbelow theriner through acco,rnii"e-."p.;ii"r""i 

"liararesubsldlarlei of the r"gtiriiEd 
"orp"r,y or regi.onalholding cotrpany,

(c) rn thr event that an atllliate o! thc regionalholdlnE- coEpany -ts .utrrlzea-,- trrq state cor,,ilj.sslon ,ousthavr the auitroiity to enf,orc-e condltiorr"-a".red by itto bc eseential to assuii-init the snitched netvorkwould be enhanced or pi-i""i"a rion-fos"rlr. erosion ofits cost-effective ini""ir"ii 1"".; and
(d) rhe state regrulat,ory coauisslons sharr have fullaccesE to all books, !:gilas, facillties-ina pr"ri.r""of rhe Bocs and arl'affill;i6a .orpaniesi now,therefore be lt

REsoL\nxD, That thE Executive coranittee of the NationarAssociation of Reguratory--utiiiiv iofri""i.oners (NARuc),



assetrbled in lts winter corn'rittee Meeting in washington, D.c.,
strongly reaffitas the conditions of the Dartnouth Resolution,
notes that the DGI report does not addresE these condltions, and,
Yrg-e? Judge Greene to give these condit,ions primary considerationin his response to the DGf report; and be lt- further

. RESOL\ED, that the DOJ proposal be reviewed not only onantitrrrEt grounds, but also on Lroader public interest giounds,
as the T\rnney Act dlrectsi and be it further

RESOL\fED' That the NARUC General Counsel be directed to filethis resolution, the results of the NARUC audit of the RHCs, jn6
other naterial deeued appropriate, with the MFJ court ofjurisdiction.

Sponsored by thE Connittee on CotrEunications
Adopted Febn:ary 26, 1987



A TACHMNII B

RrsolutLoa on lrttil Rrllrf

rEERElg, The Modified. linal Judgnent (MrJ) adpinistered byUnited States District Court Judge ttarold Greene prohibit,s the eef fregional holdin_g conpanies- (RHcs) froi nanufacturingtelec-onmunications equipnLnt and pioviding information senricescontent; and

TEEREAS, Judge Greene has determined that the RrICsprohibited fron entering these uarkets aa long asbottleneck control of the Local telephone network; ana

should be
they have

debt of their
cost of capital

rElRtAS, The RltCs are seeklng relief fron the informationsenrices and manufacturing restriitions fron the United StatesCongress i and

nBEREIS, Thefe ls contradlctory information regarding theeffect the RHCs being restricted fron offering th; serrrices has onthe denand for serrriceE; and

rEEnElg, The RIIC9 nay have incentives to srrbsidlze theirunregulat'ed coupetitive businesses with revenues fron theirregulated nonopoly business; and

rEERElg, a 1987_ study by the united states General Accountingoffice of the Federal coruiunicatign--Conuissionts cost allocationsrules concluded: [The level of, oversight the Fcc is prepared rtoprovi'de will not, in GAo's opinion, pforrid; ljlephone ratepayersor 
- 
conpetitors positive assurance thit Fcc cost allocation rnrl,esand procedures are properry controlling crosE-subsidy,.rr and

- 
rE8rual8, The Fcc' s couputer rrr decision preenpts stateregulatory 

_ 
authoriry ovor ac]..l operating-46;t i*cl provisionof enhanced senrices and prevcntC state iegrrito?s' tron Eq,ri;Ggthat Bocs provide enhanccd se!'vl..J crtrough a s€parate srrbsidiary;and

IEEREAS,- T!"-corporate-pol-icy of sone Rlfcs iE to pursue onthe State and Federar reveli airig.l"iory _approaches wnicn niysignificantly reduce regrulatory ove-r-sight of . BocE' regulated andunregrulated costs; and

fEEREfg, The RfiCs routinely guarantee theunregulated Errbsidiaries, whlch c6url-increase thefor their regulated businessesi and

FEERErS, sone RHCs have defied the intent of the AT&T consentDecree by transferring to r.urregulated affiLlates .rrt.rprises whichcouLd contribute to rlvenues a-vairabrE_ to. support uasiJ-i;i"il;;"senrice--for exanpre, yellow pages--and night itli"rore atternpt todo so again with tespett to oitrrlr ""nricesi now, theref,ore, be it



MFJ Resolution
Page 2

REsfoLvED, rhat the Executive connittee of the NationarAssociation 
".f_l:9"-1"t95y utility Cornmiss j.oners rllenucl, assenbred,at its 1989 winter Meetiig in wairringto"l D.c.1 urges the congressto include in. any statuie liftinj 'irt. MrJ restiietions on ruIcprovision of infotnatlon setrrices- content and nanufacturing oftelecornnunicat,ions e_qluiprnent the o<pliJit ".q,rii"il;t thar nej.thercongress nor any rediral 19.tr"i'- srroula p;aen;t- the srares,authority to engag€ in regrriio* i"liiJ" t-rrlC-inv stare deernsessential to protect nonop5ly 

".Fi"" custoners. -tne followingrist illustrates the kinds-of-aetions itat"s lay consider taking:
1. :l:t?r Bay require that Bocs use subsidiaries separatefron their basiC teiepho*- 

".-trf." operations to provideenhanced or infornation-sernrice" oi to nlnufacture eguipnent;and

2. States uay require access toof alI affiliates of ttie BOC providingin their State; and

3. states pay detenine the appropriate alrocation ofcosts between Bocs r regulated and-'-onregulated int,rastatesenrices; and 
I4. States }|y reguire the RIIC sernring a given State r sregion to subnit the'resurts of annuar audits conductedpursuant to standards established by that Stat,ers regulatoryagency; and ' -

5. states 1..y reqrrire that new RIIC se^rices nust bearall ner costs to Uie teieptrone netvork which i".-"& necessaryto the provlsion of uaifJ -d;tri;;; 
Eernrj.ce and rhar, Bocaffiliares nust contribute i:. ""q6rlying nJt 6r*i eosrs bysharing any co_st savings iesurting i;;'ec5n:oui., oi scope andscaLe with basic senrilce ratepay6rsl -ina

5' states lay require that all purchase agreementsbetween a Boc _and 
."n 

unlegurated 
"iiiriat. nust have stateagency approvallir*ding L-u_trroritf lo require and estabrishthe temg of coupetitivc 6iaaing to. aoc contracts; and

7. States nay require state agency approval for Bocs tosell telephonl cu!1ogir pr-oprietaqr netvork information andto set the terns of the iare' 
"o lrr.i it " regrurated telephonebusiness receives appiopil"t" coDpensation; and

8' states Day prohibit Boc aff,iliates frou obtainingcredit under 1'y. irrlngeuent that 
"oura pernit a credi.tor,

ll$rlltilllirl?.i"liur6"ourse ro rhe isse€s of rhe releprrone

the account,ing records
basic exchange serrrice



MrJ Resolution
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9. States Bay disallow, in the course of set,ting ratesfor BOCsr regulated senrices, the costs associat,ed with
increases in a Boc's cost of capitar due to a faired
conpetitive venture of a BoC affiliate; and be it f,urther
REttoL\rED, That netnork infoiratlon, serivices, and

telecorn'nunications equipuent sold by one RltC subsidiary to anotherof that RIICTS subsidlarie3 nust be nade available t-o any other
company on the sane basis; and be it further

RE8OIJZED, That reporting reqpirements f,or the FCCrs Autouated
Report llana.geuent Intornatlon Systen (ARlfIS) uust be e:qtanded as
necessary in order for the States and the FCC to abegrratelyreconcile cost data and to effectively nonitor jurisdiitionat
revenue shifts.

Sponsored by the
Adopted March 1,

t

Cornrnittee on Conmunications
1989


