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SI'MMARY

THE CONSENT DECREE COI'RT I S I{ARCH 7 , L988, INFORMATION

SERVICES ORDER EXACERBATES EXISrING PROBLE!,TS CREATED BY THE FCC I S

PREEMPTION OF STATE REGUI,ATION OF BELIJ OPERATING COI'IPAI.IY

PROVISTON OF ENITAI{CED SERVICES. IN THE ABSENCE OF PROIIIBITIONS

AGAINST PROVIDING UAlfy INFORMATION SERVTCES, Al{D IN LrGHT OF

Lr!{rTED STATE AIrrHORIgy, TIIE NARUC FEARS THAT THE COITRE HAS

CREATED OPPORTUNITIES FOR tHE REGIONAL HOLDING CO!,IPA}IIES (RI|CS)

3o UsE REVENITES FROl.t REGUIATED TELEPHONE SERVXCES TO SUSTAIN

ITNREGULLTED ENEA!|CED SERVTCES. AS A RESUT.T, CAgtrVE RATEpAyERft

!.tAY rACE ARUFTCIAT" RATE TNCREIASES, Al{D DEVETOPUENT OF A STRONC

INFORUATTON SERVICES INDUSTRY COI.IPETING ON A IJEVEL PIAYTNG TIEIJD

!,TAY B8 qRITICAI,I"Y UNDERIIINED.

TIIE CIIARA TERISTXCS OF I!flTRASTATE !.TARKETS FOR TELEPHONE

SERVTCE, ENIIAIICED OR OTITERWTSE, CAt{ DTFFER SUBSTANTTAT,LY. TO BE

EFFEqIIVE, RECtnATIOtf OF INTORIIAIION SERVICES !,IARKETS OPENED TO

THE RITCS BY TIIE TNTORUAEION SERVTCES ORDER MUST BE TAIIORED

SPECIFICAIJLY TO I€CAL I.IARKET CONDITIONS. fHE STATES ARE DENIED

flllS ESSENDIAIT AIIIHORITY' HOI{EVER, BY gHE FCCrS PREEUPAION

DECISIONS. ALTHOUGIT AHESE DECISIONS ARE CT'RRENTLY UNDER REVIEI{ BY

tHE ITNITED SSATES COttRT OF APPEAIJS FOR THE NINIH CIRCUIT, FOR

THE PRESENT ITIE STATES ARE IN I'tAlry RESPECES POY|ERLESS TO

REGUIAlIE EFFE TXVELY RITC ENIIAI{CED SERVICES.

IN LIGHT OT JUDGE GREENE I S ORDER AIID THE INADEQUACIES OF TIIE

FCC|S COIIPUTER rII REGTUE, IA WILL BE INCUUBENE ON THE STATES TO

STUDY CIoSELY AIID CARETULLT $IETR RESPECTIVE COURSES OF ACTION.



![R. CHAIRI.TA}I A}TD I'TEMBERS OF THE SUBCOMMITTEE:

ml NAIitE IS PA1IRICXA WORTI|Y Al{D I Al{ cHAIRMAN OF IiIIE PSBLIC

sERvIcEco!{l{IssloNoFaIIEDIs[H[cloFcoLu}lBIA.IAl{TESIIFYING
SoDAIoNBEEAI.FoFTIIENAIIoNALAssocIASIoNoFREGUIAToRYUTILITY

cotttfisgroltERs (NARUC) IN !fl CAPACTTY AS vrcE ClrArR or rrs

co!{t{TTTEE ON COU!{UNXCAEIONS '

1ITIE NARUC IS A QUAIII-GOTTE.R$UENtrAL' NONPROFIT ORGA}IIZATION

FO('NDED IN 1889. TTITEIN OT'R US}GERSHIP ARE TEE GOVERNUEIITAI'

ACEI|CIES OF $rE Fltlltlt SEAIIES ' EIIE DISmIC:I oF COITUBIA', guER:ro

tutcoAttDs|IE\xrRcl$IsIAl{Dst|EIcEAREENGAGEDINgtIEREG"UIATIoII

o? EEIAPEOIIE IIELITIES. ouR qIEt oEtitEq[wE IS tro sgRltE lmE

coNsI'ltERIlttEREsEBISEEKrNGroIuFRovEtlEEQUAIJx$!Al|D
EFgEqIwElIEssolGovERDIt{l[|TRlGolAllIoNINA!{ERICA.

TulAssocl]lflotfrP.PREcI.tlEslmsoPPoRrg}rITYIorEsEIryoN

,o E'ATE ot coupE'rEro' rlr rEE r*roRuarrolr sERvrqEs rNDgstrRv'

AlrD oN lrgE CONSENtr DEqREE COIIRII ' s tdARCH 7 ' 1988 DECISION ON glIE

PROVISIOI| OI INFORITASIOI| SERVICEII BY $IE SEVN{ REGIOIAL BEIN

EOLDINC COIIPASIES, OR RSCS. TTIESE DE\'EIPS}IENTS' IN COI'|BII{A1IIOII

tVITtr REU|TED ORDEI!' $SI'ED I}f RECE}I'! UONTAS BY THE FEDSRAIJ

cot{tttNteJ|llollE cot{}tlssloN' WIIJ| HAVE A TIREUENDOUS IUpAel oN

STITE NEGUIJATION OF TEI.ECOIII!{SI|ICATIONS ' TTIE COITBINED EFFEClI OF

I'EESE TIEIY POIJCIES HA\TE STATE RECI'IATORI' EXTREUEIjY CONCSRIIED'



IOOSENING TH8 INFORMATION SERVICES
RESTRICTIONS ON THE RTICS

IN ORDER EO I'NDERSTA}TD STATE REGUI.ATORS I CONCERNS WITII iIUDGE

GREENE| S IIARCH 7, 1988 DECTSION ON INFORI,IATTON SERVICES, ONE I-{UST

T'NDERIITAI{D TTTAT THE ROLE OF A FEDERAI, JUDGE ENFORCTNG TTIE

AI{TITRUST IAWS IS DISTTNqI FRO!|, Al{D ON SO!{E TSSITES, IN CONTLICT

WITH, TttE ROLE OF SrATE UEILITy COMUISSTONERII OVERSEEING llIE

LOCAIJ OPERATIONS OF AEI..EPHONE CO!'TPA}TIES.

lHE INFORUAETON SERVICES ORDER IS EXPLICIT IN THIS REGARD.

JUDGE GREENE EXPIAINS THAT fHE TTFUNDA!{8NTAL PRINCIPLE OF

fi'RTSPRUDENCE rS gHAt TI|E AITTTSRUSE LAWS PROTESI COMPETTTION, NOT

colrPETxToRsr.v AT Tl|E sAl{B TIUE, HE NOTES THAr AI.Ilf BENEFTTS

REAPED Bv nAfEPAyERlt AllD CoNSIIUERII ARE ONLy EA!{GENEIAL XN

NATIIRE. Y|EIL,E CONSUI.IERII BENEFIT FROU FAIR COI'IPETITfON, IIIEXR

INIERESTS ARE OF O!{LY XNDIRESI CONCERN. THE COI'RE EXPIAINED SHAI

rf ITHE AITTXTRUSTJ r.Atfs SEEK TO FOSEER CO]tpETrTrON BY TNCREASTNC

rHE NT'I,TBER Otr PROVIDERIT IN TIIE I{ARKETPIACE AIID TIIEREBT AIJP'WING

THE CONSInIEREI, TIIROUGE DEUAI|D FOR SERVICES, TO SELECT rHE I{XNNING

FrRUr.a/ IHAT XS NOT tO SAy THAT JUDGE GREENETS DECISIONS FAIL

lo coNsrDER THE PLIcHt OF OI'R CrTrZElrS, FOR rlr HrS SEPTEIt8ER 10,

1987 U ORDER HE STATED, UOST EI,IPHATICAL,LII, TIIAT rrTHE PROTECIION

OF CONSITUERII IS A FOREI.IOST O&IEgfM OF TIIE AIITITRUSI IAI{S.nU

L/ Unlted States v. AT&T, No. 82-OL92, sllp gp. at 6O, n.88
(D.C. March 7, 1988)

U IE.
Unl.ted States v. AE&T,

IE. at 585.

v
u

No. 82-L92, 673 F. Supp. 525



NEVERTHELESS, ItE !E!mERED THAT POSITION BY STAITNG THAT TIIE

'ICOI'RT 
I S DECISIONS ON THE CORE RESTRXCTIONS DO NOT TUNN ON TAE

FAqTORI' Otr PROTEqTION OF RATEPAYERII FROII PRTCE GOUGXNS OR THAT OT

I'IIIVERSAL SSR\rICE' .U JUDGE GREE}IE FURrIIER NOTED XHAA

NI'NWERS'AI. SERVXCE HAS BEEN EXPLICITLI DECI,ARED BY TITE CONGRESS

TO BE A PARAUOTNM NATIONAL OHTECTrVE, A![D THE COT'RTS UAT BE

EXPEqIED tO AVOID IAKtNc ACTIONS, IF rHAS CAlf LEGITT!{ATELy BE

DOttE, IHAT ARE TNCONSTSSENT WrTg THXS O&tEctr1lE".il

I'IIIJXE TEE ROI.E DESCRIBED BY JI'DGE GREETIE FOR HIS COT'RT, TIIE

PRII{ARY ROLE Ot gAilIB RlctttAAORS Xtl TO ENSITRE ttl{WERIfAIJ SERVICE '
rHnogcE ATFoRDABL!, REISOI|ABIA llfD NOtfDISCRilrililrcRI Rtms. TCI

ACEISVI TEESE GOII.3 ' Slt[B REGIUI.ATORS lttts8 EA\IE tTE IOOLB

I|ECESSIRT TO PROSEC! AGAINSI DISCRIUINATION AI|D CROSS-

SUSSIDIZAIIOT BI lEE REC I3 AIID TEEIR OPERATTNG COUPAITIES. lTgE

rTAgC PC'LIC8 REGANDINC TEE JUStrIgE DEPART}IEITT I S TIRST ERIENUXAI.

REi\nElr oF lEE l{rit AnD UOTTONS rO RE\'1[SE r!, DATI}IG BACK lO

FEERUTRI OF 1987, RErIEqlS mOSg CONCERIIS.

rEE ASSOCIIIION I S E:TECIITryE COTIUII TEE ADOSTED A RESOIIITION

[AElACEllErfT A] TfEICE LISTS FOUR CONDITIONS FOR NARSC SSPPOR! Otr

LIFBI!|C llf! OF tEE ORIGINAIJ IJItE-OF-BttttMEgg RESTRISIIO$S Otl ITIE

RECtt. TEEREFORT, IN gttAtltttll|c JUDGE GREENETE Ii|ARCH 7, 1988

DECISION Olr ItftORUAtXON SER\'I!CES, tfE tttts! I,OK IO SEE IF TEOSS

COI|DITIONS-{TEOUGS NOT NECESSIRILT WITHIil JT'DGE GREENE I S POWER 8O

SATISFY--IIA\IE, Xl{ SOUE lilAy, BEE!{ !tEt. I{BIIA INDITSTRY CAlf CIArU

Il. at n. 267 .

673 F. Supp. at 585.

5/
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THAT JI'DGE GREENE IIAS SIIARED OUR CONCSRN IN THE FIRST OF TITESE

coNDITIoNs TIIAT 'IEjLgtT sERVICE OR FUNCTION SHOULD BB VIEI{ED Al{D

gI/AI,UASED IIT TERUII OF HOW IT CONtrRIBTITES TO TIIE ENITN{CEIIENT OF A

t ruLL sERvIcE I NETI{ORK, r WE FIND REGUI.,ATORY FROTESTIONS

ADDRESSING OI'R OTIIER CONCERNS SORELY IACKING.

FOR XNSTANgE, I8 IS THE NARUC|S POSXTIOII rHAl! rHE

ACCOUIITING OR CORPORATE FORM FOR TEE OFFSRING OF AIil NE[i

MIRASTASE SERXT:IgE IS, Frff;T AIID rORE!.!OST, A STAIE REGInATORY

DECISIOIT. STATES lnts8 BE rREE, AS STAEED IN ITIE SECOI|D CONDITIOI|'

!O lnEAf 1€8SE SER\IICES All r ABOltE THE LME f OR r BEI'olr TIIE LME r

ITEttg, AlfD 80 RtQttIRE ACCOUtfitINC EEPAnAIIOI| gRoqEDuRgs on

gEplnAat guBSIDtlRg REQUtRtI,rEtrEs EC' PROAEqI ntLLY TEB INAERESAS

O' CTSIII'B RIIEPATENS OF I'EE REGT'IATED COT.TPruW OR REGIONAI

HOLDINC Cottptily. EOwEiltER, tfEElf TEI FCC BAqKED AWAy SROU rEE

gIRggrgRAIJ sEpARx[IOtfg REQ!'IREUET|E IN ItrS COttPUrgR III DECISIOI|'

I! AISO PREEil TED gtrATI RECSIAEORS FROI.T SSIING Agil! UE1I€OD BC

PROIECI! RASEPAIERI'. lEE NARUC AND TEE STATES EAVE APPEAI.ED THIS

DECISION.U

u Ilf IJ6ST Otr IpUrSrAlrA ntBLIC SERVTCE COI,IUISSION V. FCC, 47C
u.s. 355 (1986), A NU!|EER 03 SIAIES AlfD tEE DISgRrer OF COLIIUBT!
EA\TE APPEATED TEE COUPI TER III ORDENS l(' THE EXIEIIE THAT THE]
PRIE.TP! TEE S8A8E REGUIATION OF BOC PRO\j1TSIOT| OF ENEAI{C8T
SERVICES . nr pAR!, IHE AppEAI/ R8StrS Otf tEE CO!|CIIISIOII THAS TllI
crsE UEEoIJDIXC lgB pCC I g COttptrI.ER, rr DECISION ' IIEAVILI RELXET
npc,lf By mE Fcc IN IIg cot{ptrpER rrr PREETPTIOI|S, !,tAY TIAVE BEEI
FIAI'ED, Al{D ItsAI TOUTSTANA COttpEI..s A DXTTEREIIT RESltLl. M THA1
pwoTAIJ cesE, 1[HE U. I . SUPRE]'E COUR! qIARTTIED Al{D REITERAIrEI
TSAI CO}IGRESS CREAIED A DUAI, SqIIEUE OF FEDSRAL-STATE REGUIATIO!
Iil IBIS COU!f,IRy, AltD THAI IHE FCC MAy NOt IGNORE THIS !,tAllDATE ID
ORDM, TO EXPAITD ITS POI{ER. THE STATES ' APPE.ilL OF COUPUTER IIT IS
NOW I}T THE BRIETITG PHASE.
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NOR ITAVE NARUC ' S THIRD AI{D FOI'RTH CONDITIONS BEEN I,TET. TIIE

tHIRD CONDITION STATES THAT 'IIN gHE EVENT THAT Al{ AFFILIATE OF

THE REGIONAL HOLDING CollpAl{y I8 UTILTZED, THE STATE COMI.IISSION

MUST HAVE THE AUTHORITY TO ENFORCE CONDITIONS DEEUED BY IT TO BE

ESSENTTAIJ 8O ASSI'RE TTIAT THE SWITCITED NETWORK !{OULD BE ENHAI{CED

OR PROTECTED FROIIT POSSIBLE EROSION OT XTS COST-EFFEqTIVE

r}MESTUENT BASE. 'I TH3 FOITRTH CONDIETON HOLDS THAT IITHE STATE

REGUIATORy CO!{MISSIONS SIIALL HAVE r'UL& ACCESS EO ATL BOOKS '
RECORDS, FACILITIES AlrD PREUXSE OF rHE BOCS Al{D AI,IJ AFTILIAEED

COI,TPA}IIESII. THE DISTR,I T COI'RTIS ORDER TAII.S TO IITPOSE EITHER

OT EHESE REQUIREI.TNES ON TITE RHC I E OR CONDIIION RHC INFORI{ATION

SERVICES ON ADOPTION BY STATES OF RUI.ES PROVIDING FOR THSSE

PROTECIION9. BY AIJO'WINC 8EE RIICS I GREATER !.!ARKET PRESENCE I{HII.,E

RE|IECTING THE OPPORTT'NIIY TO IUPOSE ADDITXONAI, REGULATORY

PROTEqTIOI|S'g/ JuDGE GREENETg INTORilASION SERVTCES DECISTON ONLy

E:(ACERBATES AIf ALREADY DISTICULS PROBLEU CAUSED BY II{E FCC I S

COI.TPUITER III DECISION. THE GREATEST IHREAT !O CAPTIVE

RAEEPAYERI' FROI.! RIIC PROVISXON OF COUPEEITIVE SERVICE IS TIIE

INCENTIVE FOR TIIE COUPAI{IES TO USE RAEEPAYERS I DOIJARII TO

SUBSIDIZE THEIR COI.TPETITIVE ACTIVITIES. ETTORTS I'NDERTAKEN BY

THE STASES IN 1984, 1985 AlrD 1986 8O AUDIT TIIE RITCS !{ERB

COT.TPLICATED AlfD AT rIUES HINDERED BY PROBI,EI{SI IN GAININC TULL

ACCESS TO ALL CORPORATE BOOKS Al{D RECORDS, OF THE RIICS AlfD TEEXR

T'NREGUIATED AFFILIATES. IHE SIATES HAVE NO ASSI'RANCES TROU IIIE

COI'RT OR TIIE FCC THAT FUTURE AUDITS !TLIJ FACE TITE SAl-t8 BARRIERII.

U fnfomatlon SenrLces Order at 48,
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AS I !.IEIITIONED, THESE WERE TIIE CONCERIIS OF OUR COUUITTEE

OVER A YEa'R AGO. TODAI, I FEEL QUITE COIIrORTABLE IN SAyfNG TIIAI

rHE gT'RRENT COI{POSITIOII Otr OT'R COUUITTEE INDXCATES AlI g\TEN UORE

CAIIXIOUS A}TD SKSPTICAIJ APSROACE TO RITC TRSEDOU'

TEE IIIIERREIAIIONSETP BETI{EEN TIIE
INTOR!{ATTON SERVICES ORDER Al{D
TIIE FCC'S COUPTITER III ORDERS

IN EXS IITFORUAIION SERVICES ORDm, JuDGE GREENE EAS ADOSIED

A BROAD DEITI{ITIOIf OF I€E PERI.IISSIBI..E INFORUATION TRAI{SUISSIOT{

AqIITNTIES THA! ME RECIS I.TAT EI|GAGE IN. THESE AETT\IITIES INCLIIDE

DAIA AlfD VOICE STORACE AIID RSIRIEVAIT SER1 iICES, EtEqtRONIC

cAtrEntIS rO IrFOnlIAtIOil SERVECE pROUIDERI', ELEqIROIIIC I{HIIE PAGES

DIRECIORIE9, KTOSK BILfJ!{G At{D RE\IEMIE SEIRING, Al{D PROIC'COIJ

co!ryEaglor. cwnr tEIg rfEw I.ENIEtfcu olr glIE PARII or $|E CONSEIfiE

DEqREE COttRt, I IBrilK rI rtt TIUE FOR COUGAESS AND $rE STATES TC'

ASSESS IEI ESTEqTn/EI|ESS OF FEDER.*L AND STATE REGI'IATORY POIJCIES

THA! ADDRESS THE POlrEIMTilL FOR XTIE RECS TO ABUSE $TEIR NEIV

!,IARKES POSIIIOX. SpECIFtCALty, As I !!ENTIO![ED EARLTER, llIE NARUC

TIXES ISSIUE WTI THE FCC I SI PREEUPTIOIT OT STATE AIIIUORITY IIf XTS

coltPttTER rrr nglJlfc.

rO ttDNglITD TSI..LY TIIE FCC ' S PREEI{PAION OF STATA AUTHORTry

ovm, REc PRovIsxoil oF II|ERASTATE E!|ItAtfCED SmVICES, IT IS

NECESSART TO PROI'ITDE SOUB BAqKCROT'!|D. TIIE FCE llf IES COI.TPT'TER TI
DECISIOIIS PROHIBITED STATES FROU REGUI.ATTNG THE PROVISION OF

ENIIANCED SERVICES. AS JuSTITICATION FOR ItS DECXSION, TIIE FCC

COIICLUDED THAI CONGRESS TIAS IITTENDED FOR AIXITIORITY OI'ER SUCE

6



REGuIATIoN To REsIDE EXcLUSI\TELY WITH THE FEDERAL GO\TERN}IENT' AIID

rEA! AIINTORIIT SHOSLD NOT BE DIVIDED BET'!'rEEU THg FCC AND STATES '
AS COUUOI| CARRIm COUUTTNICASIONS EAD BEEN. sEcoND' IT RULED tLAr

rHg STATES COT'LD NOT IITTSRFERE I{ITH 1THE FCC I S DECISION 8O AIJOW

AT&T TO SROVIDE ENEAI{CED SERVICES ON A STRUETUR'ilLLY SEPARAIED

BAI'IS.

IN 'lttE 1996 COIiIPUTER III ORDER, THE FCC CONCLUDED TIIAS BOCS

wolr.D BE PERI{II|IIED IO OFgm, ENEAI{CED SmvIcEs DIREClILI ' AIID NOA

tErogGE Antts r.Exclg snBsrDrARrEs, pRourDED TIIAtr TltBy coltPrJED

wIlE cERTAITT NoN-STRUCrI'RAL SAFECT'IRDS. ITIESE SAFEGT'ARDS '
N|I|ENDED TO CREATE ATf Eil\'IIRONI{EITE CONDUCII'E TO FATR COI{PIrIIIIOT

BAmEEI EOC!' AlfD ESp3, ARt tlt FOIJIttfs. otfE; TlE Bc,ctl tlxtstr PRO\/IDE

lEESAt{lErrl{ENrsAnD$tArJrgoFilgnfoRKACCESErOENHANSED

SEt\rIqE COIGIETIT€NS TEA! IIEE 8OC gSEtT FOR IT!' OI{I| ENEAilqED

sER\'llgE AciInrIIIES. ttoREOttER, gE! BGTCS ttost BEGII| to coltllcttRE

lgnEIR NETWONIcI rO TACIIJEATE NEIi|ORK ACCESS UORE BEITESICAAI. TO

COUPEEIAORS rgAN CURRENTLT EXIS8. THESE ARE TEE COUPARAELY

EFFTCTENE rtfrERcoNNEqtroN (cEr) AlrD OPEN NETWORK ARCErgEeruRE

(oNA) REQrXfRncnnS. sEcoltD, IEE COUPANIETT uusa ADoPT SPECIAI"

ACCOT'ITEIilG t{grgoDg TO ENESRE trHAT ISEIR REG:I'IATED A TXVIITES ARE

T|OT BEINC USED rO SUBSIDIZE I'NRECI'IAITED ENEANCED SEN!\':TCE

ogEERINcS. (Ir Is IilTERESEIITG tO NOTE TIIAE I{HILE THE cttRREI{T rcc

BEI,IEVEII ACCOI'NITINC SATEGT'ARDS PROVIDE ADEQUASE PROEEqTIOI|

AGIIXS'l TgE DANGERS OT CROSS-SUBSIDIZATION AND OTHER

AITTICO}TPETXTII/E ABUSES, A EEt{ YEARE BEFORE, IN COI.IPUIER TI ' SIIE

FCC EXPI.ICITLY SSATED TIIAT I'I{HILE ACCOUNTING EAS ALT{AYS BEEN A

7



FT'NDAITENTAL REGUI.ATORY TOOL UTTLIZED BY THIS COMI{TSSION IN TITE

EXERCISE OF OUR STAIUTORY RESPONSIBILITIES, IIS US8 lrAS BY IIO

UEANS BEEN RECOGNIZED AS A SUBSTITUTE FOR STRUCIURAL

S8PARA8ION. "2/' TEIRD, rHE COI{PAIIIES UUST REVEAL rO IHE PUBLIC,

IX A SIIIELy FASEION, NEI!!{ORK TECIOTTCATJ XI{FORUATTON CONCERNTNC NEW

ENEAilCED S8VICE OFPERXNGS. AlfD FOITRTH' TIIE BEIJr OPERATING

COUPANIES UUST PROVIDE INFORI{ATIOI| CONCERNING CT'STO!{SRS I I{ETWORK

USAGE AT|D COIIFXGI'RATIONS TO ENIIAI{CED SERVICE COUPETITORS' IF THE

cltgrouER so REQnEsTs.

Ilf IJGHE Ot JUDCE GREENE I S DECISION' I{E UUSI ALSO

CoilgIDEn TIIE EFFEqlwntESg ol OPEI| Ngmonx ARCEITEqrURE PLAtfg Ag

REPIAClttElftrS FC'R tTE FCC r I SIROCIURAL SEPARAIToNS REQItIRIiln$lS llf
couPtrrER rr. IEt Fcc DEADLINT FOR COIO{EIITS ON THIS QttESTIOtf WAlt

JI'gT Il|O DAIS ACCI. trEE NAM'C FIIAD TEE ATTACEED RESOLUTXOil

[4trlAcErEln Bl T|EICE REEIiEqTE OUR CONCERI|S TEAS DET'EIpPU$m OF

TBE EIIETTTCED SER\EqE8 l,tNRKE[ SSOUI.D NO(! COUE AT lTE EXPE}TSE OF

rHE E:(ISAII|C gRAt{ElrOnK roR pRov[DrNc l€w-cosT, HIGE-QUAIITY BASIC

I{tcAI. sERvIcEs, T:EAI A$I ll8tf COSTS ARISINC FROU IUPLET{ENTATIOI| OF

oNA BE BORXE By lgE I COST-CAUSERS | , IHAT IS, IIIE E{HAI{SED SERVXCE

PROUIDERI', AlfD XtsAA SrAgE iTURISDISIION O\'ER BAITIC SERVICE RATES

t,tT'SE XOl! B8 RESARICTED BY FCC II{PI.EITENTAIIIOII OF gH8 PIA}IS.

TEE NIRUC DID NO1T TTIA COUMEITTS ON A}T:I SPECTFIC RIIC PIAI|,

LEA\rIIIC IEAA UP lO STAfEtt lfllHflr EACH RBGION. EHE D.C. PSC rILED

cout{ElrTs II|DEPB{DEI{ILI ttot|ExtER, As DID OrHER SAATES. IN tttE D.C.

t

I
, 77 FCC 2d 384, 464 (1980).



PSC'S VIEI{, NONE OF flHE ONA PLN{S CO!{PLIES SUTFICIENTLY WITH 'IHE

FCC ' S COUPUTER III REQUIRE!.TENTS TO WARRANT APPROVAL BY THE FCC '

AS Sugll, TIIIE FCC SHOULD CONTINUE TO EXAI'IINE ON A SERVICE-BY-

SERVICE BASIS, EACII NEW ENIIN{CED SERVICE EACH RI|C INTENDS TO

OFTER. ONI,Y IN trHIS UANNER WII,L THE BEST INTERESTS OF TIIE PUBT.,IC

BE SERVED AI{D TITE CREATION OF A TRULT COI{PETITIVE E}THAr{CED

SERVICE INDUSTRY GUARjANIEED. t

IN ITS CO!{ME![TS , TllE D. C. PSC ARGITES THAT fHE UODEL ADOPTED

By ,rHE RSCS rAILS TO PROVIDE TIIE ITEVEIT Of TECHNOIIGICAL, CIIAIIGE

EIWISIONED BY TITE FCC. ITTE FCC SPECITICALLY STATED IHAT ONA UUST

INCORPORAAE tIA TECHNICAI., DESIGN TTTAT SATISFIES SIIE ICOUPARABLY

EFrrcrE[tT rlttrERcoNNEgtroN] PARAI.TEIERS, '| I{Hrclt rlrE Fcc coNsrDERlt

TO BE I'ITE IIHEART Or AHE ABII"ITS OT AlI OPEN NEtrWORK ARCTIITEETURE

DESIGN tO PROUOTE BOTH EFFICIENCy Al{D COUPETITION, Al{D !{E WrLL

UEETS EHESE REOUIREUENTS. NJ,g/ AS FILED' HOWEVER, IIIIE ONA PIAI'IS

ARE NOTTIING TTORE 'I:HAI{ WARUED-OVER STATE TARIFT FILINGS'-TIIEY

PROPOSE LITTLE IN TIIE WAy OF TECIINOIpGICAL CIIAI{GE' AltD RELY

INSTBAI) ON REPACKAGII{G ATD RENN.TING EXISIING SERVICES. IT IS A

REGUIATORI QUICK-FIX. TttIS RESITUFFLING OF EXISEING TARIFFS

CAI{NO! BE llltB TECHNICAL UPIIEAVAL REQUIRED BI gItE FCC I g COUPUIIER

III ORDERII TO CT'RE gtIE EVILS OF A CEI TURY OF VERTICAL-INEEGRATION

IN TIIE TELEPITONE INDUSTRY.

u/ I

fOe fCC 2d 958 (f986), at Para.
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SIIE CTTARACTERISTICS OF INTRASTATE MARKETS FOR TELEPIIONE

SERVICE CAl{ DIFFER SUBSTA}ITIALLY. TO BE EFFECTI\|E, REGUI"ABION

MUST BE TAIISRED SPECIFICAI,LY TO IOCAIJ II{ARKET CONDITIONS. IN TIIE

CoNTEXT Or THIS CASE, THE ENIINICED SERVICES I.IARKET IN A DENSELY

popuIATED JI'RTSDISTION, SUCH AS rIIE DISTRICT OF COLIT!,IBIA, WILL BE

MUCH DITFERENtr TROU TIIE }IARKET rtTAT DEVEIPPS IN IDAITO OR !{AINE.

WHILE COMPETITION A}TONG ENIIAr{CED SERVICES PROVIDERS MAY BE

HEALTHy IN DENSE !,IARKETS, THERE I-!Ay BE LITTLE OR NO COMPETITION

IN SPARSELY POPUXATED REGIONS. THE TYPES OF INDUSTRIES IOCATED

IN VARIOUS AREAS OF THE COI'NTRY WILL AI"SO DIqXATE THE

CTTARASTERISTICS OF IIIE IPCAT ENITAIICED SERVICES UARKETS. DEMAITD

FOR ENIIA}'CED SERVICES II{ BOSSON I{HERE BAI{KS ADTD INSI'RAr|C8

COIIPAI|IES PREDOI.TINATE WIIJJ BE DTTFERENT TIIA}I DEMAITD FOR ENEAIICED

SERVXCES IN THE AGRICT'LTI'RAIJ REGIONS OF IOI{A OR I{YOUING' THIS

DTTFERE!{C8 WrLIr BE BOTtt QUALTTATTVE A}tD QUA}ITITASI\'E. DTSPARATE

TNtrRASTATE I.IARKETS CAIINOT BE SUCCESSFUI,LY REGUI,ATED BY A SINGTE,

I'NIITERSAL STANDARD DSVEIPPED BY TIIE FCC.

RESERVING TO TIIE SEAIrES THEIR PROPER ROIA OF UAITAGING TIM

DEI/EIOPI.IEITT OF ITCAIJ EXCTTAI{GE COUPANIES THAI EVEN A I"ARGE

COITUXSSION STASF WOULD FIND IT IUPOSSIBIJ TO AUDIT FOR

CROSS.SUBSIDIZASION IN EACII OF THOSE COI,TPA}IIES. STRU TURAIJ

SEPARATION, lWtICn REQUIRES RELATIVELy LTTILE REGULATORY

ovERsIGlIT, UAI BE EHE ONLy ErFEqtI\tE METHOD rO PREIrENT

CROSS-SUBSIDIZAIION IN .IURISDICTIONS WIrH !{AMf IpCAL EXCIIAI{GE

IO



COIi[pAl{IES.Ly TI{ESE ARE EXACTLY THE KINDS OF LOCALIZED CONCERNS

I{HICH LED CONGRESS TO LII,IIT THE FCC I S JI'RISDICTION PI'RSUAI'IT TO

gECTION 152 (B) OF THE CO!,IMI'NICATIONS ACT OF 1934.

TIIE STATES ITAVE A T'NIQT'E INTEREST IN INSI'RING TIIAT THE IOCAL

EXCITAITGE I{ARKET REUAINS VIABLE A}TD THAT IPCAI.I EXCITA}{GE CO!'TPAI{IES

DO NOT TAKE AI)VAIflXAGE OF TIIEIR STATUS AS !'IONOPOLY PROVIDERS TO

EXTRACT EXORBITN.IE RATES TOR BASIC TELEPHONE SERVICE ' THE TCC I S

ASSERTIONS TIIAT SAFEGUARDS !{UST EXIST TO PREVENT CROSS'SUBSIDIES

EAS LITTLE OR NO APPLXCATION TO THE SUBSIDIZATION OT COMPETITIVE

SERVICES TITROUGH IPCAI, EXCITAI{GE RATES.

rHB FCCIS COUP(ITER III ORDER FOCIISED ON OPENING rrHE NETWORK

TO ENCOI'RAGE THE DEI/EIOPI{ENT OT TBE ENNATCED SERVICES I'TARKET ' IT

IS Or NO CONCERIT TO THE FCC IF BASIC TELEPHONE SERVICE SUBSIDIZES

ENEANCED SERVICES SO IONG AS IITE SUBSXDY DOES NOT RESULE IN

DISTORTION OF lHE I{ARKET.

IN DEEERUINING TIIE APPROPRIATE REGUIABION, RATES AIID

ARSAISTENT OF BASIC Al{D ENTTN{CED SERVICES OFFERED ON At{ INTRASTATE

BASIS ARE WITTIIN TITE EXCLUSIVE RIGIIT OF TITE STATES PURSUAIIA TO

ltHE COuUTTNICAEIONS Ae! OF 1934. THUS, rHE FCC UAy NOtr

Lll ItrB FCC EAS PROIIUI€ArED IN CC DOCKET NO.86-111 COST

Ar,r.OCArrOU REGUIATIONS TIIAE IT ASSERTS WILL PRE!7E}{T CROSS-

SUBSIDIZATION BEI:WEEN REGUIATED AIID I'NREGUIATED SERVICES. STATE

REGUIATORII HA\'B NOT, IHUS FAR, EUBRACED THIS APPROACII AS A UEAIIS

TO pROTECT RATEPAYERII AcAiNST UONOPOLY ABUSES. THE FINAL
RESOLUTION Of THE COUPUIER III APPELL WIL&, UOST-PROBABLY, AffEC!
TgE t{Ay sTATE cou!{IssIoNilPPRoAcH rtm PRoBLEI-I. HENCE' THq

INFORUATION SERVICES ORDER ALI.,,OWS THE RIICS TO ENTER CO!'TPETITIVE

FIELDS WITH INADEQUAEE PROTECTIONS AGAINSE CROSS-SUBSIDTZATION Or
INFORI.IATION SERVICE I{ITH REVEIruES FROl.t BASIC IPCAIJ SERVICES.

11



REQUTRE STATE REGULATORS TO EMpIpY SPECITIED REGULATORY SREAIT'{ENr

OF ONA REIATED SERVICES OR APPI,Y A SPECIFIC REGUIATORY PROCESS '

CONCLUSION

IN LIGHT OF JUDGE GREENE I S ORDER A}TD THE INADEQUACIES OF THE

rCCIS COUPUTER III REGIITE, IT WILI, BE INCI'!'fBENT ON TITE STATES TO

STUDY CIPSEI,T AND CAREFUI,LY TIIEIR RESPECTIVE COT'RTIES OF AqIION'

IT IS CLE.AR rITAT IiHE TCC I S PREE}TPTION OF STATE REGUIATION OF RIIC

PROVISION OF ENITAI{CED SERVICES I'TAY HA\TE A CRIPPLING EFTECT ON

STAEESI ABILITY TO PROTEqI TIIE INTERESIS OF THEIR RESIDENTS' AS

sucH, 'IT|E STATES WIL& BE TIONITORING CIpSELy TH8 PROGRESS OF THE

NINm CIRC{IIT'S Rg\,l[Elt OF TltE COI{PUIIER III APPEiilL. IJIKEI|ISE,

THERE I{II,IJ NO DOUBT BE CONSIDERABI,E IIITERESE IN TfiE PROGRSSS OF

rHE PRESENT AI{D E'ORTHCOUING APPEAI*S OF JUDGE GREENE I S ORDERS '

t2



ASTACHIIENr A

Resolution SupPortlng Conditions for- 
Reuoval oC b-ornpetitive Restrictions

on Bell oPirating CornPanles

I{EEREAS, llbe Unl.ted States Departnent of, Justice lPoq) has

rscom€nded to untted gtateg Dlstrict corrr* Judge_Ilarold Greene

that thc ModLtled Flnal ;uagtt"i tf'lf,fl in t[e AT&tr Dlvestlture
case br turther noditled d;;;;1i-U1; E€ven Regl'ona1 ltoldinE -
CoupanJ.er (RHCg) to uanutictfii-elephone equlpT?t!' to provlde
electronic lnf,ornatlon ""#f.d, 

-a; btter ldnadistance sentl'ce
in areag whera tbc of,f.rfiil-g"1i Oteratlng Cornpany (BoC) doee not
have a State-protected non5pofy loial franchlse, and to enter any
ourcr non-t"riiiiii.iIi"lr6"i- u'"tLne"s stttrout itre need to obtain
special pernisrl'on lrou tbr Courti and

I|EEREAS, tlbllr tbr Ercat uncortalnty cauaed,ll tb. AStt
dlvcstitu4 ;"t iltr -uaai- 1€ necrssaq/ t6r regtrlctlona to bc
ptaccd upon tbi Arpctftfvl-ae1,fvftlei of th. BoCs at tlrr tlm
tbr t{ttr sat ipprovii, "ottiltffi- 

111-tfrr I'nduatry bavr etablltzad',
tilf"g fi-ipp]irerlati to rrconrldrr tbr ]lFJ, and

WEEREIS, llany rrgglatld trlcBbonr coupaniar havc actlvely
attru!€ia fy' foqlifation, lltlgatlon, tranrter ot aggctg'
corpoiatr uintptitatlon aia othir lqant to avoid
rcgutatotlz accorrntabLllty t and

t|EEREls, 1!bl autbority o! Statr rrgulator:r aEcncl'ec varl'el,
whlcb allrcti tui tl-t-iiCi 6c cacu statr Lo uonltor regrulated
actlvltLerI and

I{EEREAS, lfhl Natl,onal Aceoclatton ot !'egulatory.Uttllty
coulaifoncri iNARltai-ir currcntly conplettng 1n audlt ot the
;alaai;ncufp bitsoen'thr RECr ana tb. B6,cat and

WEEREilt, Itt tbr iDartnoutb Rceolutloni ratl'tl'ed blf III.NARUC
Excsgtlvr Coinf€tei-fn Jult, 1986, wbLctr reeolutl'on set fortb
Eonaftfonr lor rcuonal ot-iinftationt on tbr BoCr, NARgc reeolved'
ar lollowrl

RBsoLvED, By tb. Coul,tte. on Co*unicatLons of tbe
xatronil-e"iocritron 

- o! Regrulatory uttl tty co-ulss loners
tbat d"rGg-111e-1gintitntig a 't6atgrc rLcbi suLtctred
nctrortc tha€ (a) rprcadr |t-rlcbnesg to the broadest
F;fble loay'of fatepayarr tlroqgb tlrc -apptLcatlon of low-
iott (u!.cro-ilectrontd) iechnologibs, and (b). seeks to
e:rpand tbc revenu. lasi tor ualntalnj'nE lhc ublqultous
chlracter of tbe switched netrork I's tundanentally a
Cuncilon of State regulatlon; and be 1t lurtlrer

RESOLVED, That tlrr Couittee on Conrnunlcatlons of thc
lfational AgsoiLatlon of Reg1rlatotT uttllty coDulsgl'oners'



subJect to the conditlons listed below, support the removal
of constralnts on infornation, enhanced and electronlc
prrbllsbing senrl.ces, LnterIATA intrastate servlces, and
nanufacturlng that is functlonally related to the swltched
network, sucb aa softnarei and be it furtber

RESOLVED, Ibat activitles which are not f,unctionally
rrlatad to reaponrlbllltlec tor nalntalnlng a rf,eatureg
richnegsi and rrbiqul,tous, swltched networlc are not tlre
prtuary concern of State counlssiona, except to the extent
that tJre sparnlng of afllllates ln non-essentlal or non-
regulated areas nay adversely af,fect the coet of capital to
tlre regulated utlllty or divert lts resourceE; and be it
further

RESOLVED, Tbat lt slrould be recognized that the
rrgional boldlng conpany probably provldeg tb,c best
Lnrulatlon of tbr rcarulated utlltty subsldiar? agalnst
vrnturcr of otbrr atf,lllatoe tn hlgb rLek, non-osBentlal or
non-tllatod actlvl,tlc I and br lt fur*hcr

RESOLVED, llhat arry firnctlon or nrnrlcr to br autbortzrd
tbat 1r nos prorcrlbrd by tbr ltlif rbould br lntrgrated lnto
tbr rwl,tcbrd nrtnork of tbr BOC or otbcryl,r gtnrcturcd to
rrlatr to tbr rrgulated oprratlonr Ln accordancc sltb tbc
followlnE conccpta:

(al Eacb nnrlcr or fiurctl,on sbould br vlewed and
rrraluatod ln trnr of bow it contrl,buter to thr
rnbancucnt of a ilull crlvlccr nctworlc tor thc purlro!.
of drtr:nrl,nlnE bor tbr firnctLon ol gcrnlcr ehould br
Lntrgrratod tn, or rtrnrctured to, rrlate to tlre network;

(b) tlrc accorurting or cotlorate foru f,or the offerLng
of any n.r s.Elticr lg a Stats rcaulatory declslon and
uay lncludc treatuent iabovt thr lJ.nortr or f,belor tb,e
ll,nri tbrough accounting eeparatl,on or Esparate
rubrldl,arlcr o! tbo regrulated couBany or reglonal
holdlnE coupanyt

(c) In tbr c\r.nt tbat an aftlll.atr of tbr rcgLonal
lroldlnE corpany lr utillacd, tbc Statr coulgel.on uuet
b,avr thr autborlty to enforcc condl.tl,onc deened by it
to br caecntLal to asaur. tbat tbc srLtctred network
uould br onbanced or protected fron posrlblc eroelon ot
ltc cogt-eftectivr lnvestncnt basc; and

(d) the State regulatory counLssions shall have fuIl
accsas to all books, records, f,acllitles and prenises
of thr BOCg and all afflllated coupanlesi now,
thercf,orc bc lt

RESOL\IED, Tlrat thr Exectrtl,vc Coulttec of tbc NatLonal
Asgoclatl.on of ReEutatory Uttllty CouissLoncrt (NIRUC) ,



assenbled ln ltE Wlnter Conqittee Meetlng ln WashLngton, P:C',
strongly reaffirus the conditionE of, the Dartuouth Resolutlon,
notes-tiat tlre DoI report does not address these condltl9trs, ald
org"s Judge Cieene lo- gtve these conditlons prlnl5y consideratLon
tn-h1g reiponsc to tbc-Do.7 reporti and be tt further

RESOLVED, llhat the DO*T proposal be revlewed not onLy on 
-

antttnlit-grounds, but also bn Lroader publlc Lntereet grounda,
ag thg nrnney Act directs; and be lt furthar

RESOLVED, lIhat the NARUC General Counsel be dl'rectad to f,lle
thls regolutlbn, the results of the NARUC audlt of, the RIICs' and
other uaterial deeued apPropriate, with the MFJ Court of
Jurtsdlctl.on.

sponsorcd by tbc Conul.ttEa on Cornnunlcatlons
Adopted Febnrary 26, 1987



ATTACHI.TEMT B

Rcsolutlon Regardlng open Network Archltecture

WASREAS, lfbe Federal Connunicatl.ons Cornnigsion -(FCC) in ltE
Conputer lll'Inqulry Order (CI III Order)-has adopted a prograg
of non-gtnrcturit rilograrai to replacc the Cornputer Inqulry XI
req,rfrenent of stnrctuial separatlon.between baslc and enhanced
sefrtcaa provlded by tbr BeIi Operatlng CoupanLee (BOCs) and
AT&l; and

WHEREJ|S, Inportant anong tbesc lon-etructural safegrards ara
Open Network'lrehltecture (ONA) and Couparably Efflclent
Interconnectlon (CEI) ; and

!{BEREAS, Dctailed planr lor ONA,/CEI funplengntatlon have been
flled by ttr.-FCC ln CC -Docket No. 88-2 on or bef,ore Febnrary 1'
1988; and

tfEEREAlt, llbcer planl act fortb tetnc and condltlons tor
ottrrl,ng nrtirork rrfrl,crl callrd tBarl.c Scnrlcr Elcucntsn (BSEg)
and iBail,c Serrrlcr AtranErnrntan (Bsb) t and

I'HEREAII, IhLr n.u rtgulatory cchollr rar devalope{ out_ol_tbc
follouLng fce pollcy contilncd ln tbr FCC'r CI III Order; ioNA 1g
tbr olrrrig arilgn -oC tbr carricrrr barlc nctsork tacllltler and
sr3rrl,cct to prrnit atl utctrr of tbr barLc nrtwork' lnclu{l-ng tbe
enbanctd crr;lcr oprratl,onr o! tlro carrl.rr and I'tr conpetl'torc to
l.ntrrconncct to ap-ctftc baslc nrtwork lrrnctlonr and Lntertacea
on an rrnbrrndled and cqual acc.li basl,si; and

lfHEREAll, Thc Statur reaponslblllty for reEulatlng local
excbangcll eei-nlcer can not bc- reetrLcted by the FCC approval of,
ONA,/CEI plans i and

IIEEREAS, Ibl FCC prceuptJ,on of State authority ln ttre CI III
Ordcr ir on ippcal h ttro UlS. Court of Appeals, 9th Clrcultl
nor, thrnforr, br tt

RESIOL\IID, By thr Escgtlvr Comlttcr of tbl Natlonal
Agrociatl'on o! R-gulatorlz utlllty couLsll'oncrc (NARuc) 'asc.Dblrd ln ltr Wlntrr Conlttel ttcrtlng ln WachlnEGon, D.C. I
tbat barl,c co,uunlcatl.onr crnrlcct ar. ctlU tbr backbonc of thc
publlc tolccomurl,catlonr nctrork and tbat dcvllopuent of, tbs
lnbanccd ecnrlcae uarkct sbould not coa. at ttre exPens. of tlre
exletJ.ng franesork for provldj.ng low-cost, hlgb-gtrallty bagle
local seritl.ces; and be lt turther

RESOL\'ED, Ihat rateg tor all BsAs and BSEg that are local
sernrtce oflerings be aet by tho appropriate State regUlatory
autlrorlty; and bc tt fiutlrer

RESOLTIED, that pendlng the resolutlon o! thc CI fIX Order
j



appeal before the U.S. Court of App9als, _ 
gth gl5cyi!, the FCCrs

adlterence to the following basic prlnclples will help to ensure
that tlrc potential efflclincles ichlevable in an' ONA envirorulent
aie obtairiafte without unduly burdening baslc loca1 servlce
ratepayetrs 3

(r) The existlng dlvision of state and Federal
resporirilltlttes for-basic Eenrlcr regulation sbould be
preaer,ned ln the ONAr/CEI lnplenentatlon procesa i and

(2'tllbcrccrevlewo!oNAr/cElplanssbouldensuretbat
the piahs provide for falr conpetition betveen AT&T and the
BOCE and enbaneed service provlders; and

(3) ONAr/CEI planc should enaure ful.L publlc access to
cnnanie& gcrrrl,cccl wbllr not a!f,ectlnE tbc lEvel of baelc
local cer/Lcr ratis. Unbrrndllng tlre nctwork through the- usa
of BSAI and BSEr sbould not br io excesgl,ve as to have the
ctlest of lncrraej,nE tbc aggregato cost of providJ.nE all
nrtwork grrnl,cer and lurctl,onr; and

({} oxvcEl planr gbould lakr crlstlng.and cvolving
nrtroitc' capabtlltior avallablr uLtbout rcqulrlng naJor
nodl,tlcatl6nr to eurrrnt nrtwork dctEm, but, to tbr r:ct.nt
ONA and CEI bpo6 n u cortl on thr BOCr and AT&tr, tbur
cortl rbogld !| bornr by tbr icott-caullrlil l.!.7 thr
cnbancrd nrnrlcr pronldlrr, lncludlng tbr cnbanced gerrrLcr
oprratJ,onr o! tbr BCICr and AI&II; and

(5) BSt and BSE olfrrlngt rbould not advrrarly affect.
tnr pilir or aval,lablUty o!-crlrtlnE ccnriccr nor ghould lt
Jurttly withdrawal o! oxlstJ.ng gcrnicsr i and

(6) Uacru cbould not be lorced to replaco any existinE
ecnrlici wltJr onr or !or. rrnbundled BsAs or BSEg t and be lt
firrtbrr
RESOLVED, Tlrat tbc I|IRUC Gcneral Counscl be dlrected to llle

thle rcroluttbn wltb tbe Federal Couunlcatione Conr-lsglon ln CC

Docket No. 88-2.

SponEorcd by thr Corm',Ltter on Couunl,catLonc
Adopted lilarch 3, 1988


