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I AI{ DELIGHTED TO BE I{ITH YOU THTS ATTERNOON. I WANT TO THANK

THE COMI{UNICATIONS LAW FORUI,I OF THE DISTRTCT OF COLI]MBrA ' S WOMEN I S

BAR ASSOCIATION FOR THE OPPORTI'NITY TO SHARE SOME OF MY

PERSPECTTVES AS CHAIRUAN OF THE DISTRTCT OF COLWBIA PUBTC SERVTCE

COII{UTSSION ON ISSUES AND CHALLENGES CT,RRENTLY FACING STATE

REGUT"ATORY coMlt{rssroNs rN wHAT rs DEEI'{ED THE "rNFoRMATroN AGE,.

ISSUES THAT I Al{ SURE ARE IMPORTANT TO THOSE OF YOU PRACTICTNG

COMI{UNICATIONS I,AW.

AS SOME OF YOU MAY BE AWARE, I HAVE BEEN CHAIRMAN OF THE PUBIC

SERVICE COMUTSSTON OF THE DTSTRICT OF COLT'I{BIA SrNCE 1984 AND A
coMurssroNER srNcE 1980. DURTNG MY TEN yEARs As A REGULAToR, r
HAVE HAD THE OPPORTUNTTY To WTTNESS FrRST HAND A NEW, EVOLVTNG

TELECOI{MUNICATTONS MARKETPLACE DRIVEN BY RAPTD TECHNOLOGICAL

ADvANcEs, NEw sERvrcE PRovrDERs, AND THE DEpLoyMENT oF NEw AND

INNOVATTVE GOODS AND SERVICES. WHEN I LOOK BACK ON MY CAREER AS A
REGULATOR I AIt{ SfMPLY AMAZED AT THE CHANGES THAT HAVE oCCITRRED fN
THE TELECOMMUNICATIONS TNDUSTRY.

rF I HAD BEEN TOLD THAT, BY THE END OF MY FTRST DECADE AS A
COI,IMISSIONER, I WOULD BE CONVERsANT IN sUcH TERMS AND AcRoNYMS As
ITECONOMTES OF SCALE AND SCOpErr, 'fMFJr" ff SLCSrf , IT,ANSx, ''pcNs||,
ttC[2ttt TTAUTOMATIC STABILIZERS|I, rrSSTrr, AND rrISDNrr, JUST TO NAl,lE A

FEw, I !{AY HAVE DECIDED To EI4BARK oN OTHER, LEss DyNAurc,

PROFESSTONAL INTERESTS. BUT I FIND THE I,ANGUAGE AND THE MYRTAD OF

ACRONYMS SYMBOLIC OF THE CHALLENGES AHEAD. NOT ONLY HAS THE

LANGUAGE CHANGED BUT THE LANDSCAPE HAS CHANGED AS WELL. AS

REGULATORS WE NOW HEAR FROM IIESPSII AND OSPS,I, IN ADDITION TO

EQUTPI'{ENT UANUFACTTRERS, NETWORK SERVTCE PROVTDERS, AND, OF COURSE,



THE TELEPHONE COMPANIES I{HICH WE HAVE TRADITIONALLY REGULATED.

AS WE ENTER THE 9O'S }IOVING TOWARDS THE TWENTY-FIRST CENTURY

TH8 TELECOUMUNICATIONS MARKET PLACE CONTINUES TO T'NDERGO RAPID

TRANSITION. AS REGUI,ATORS WE AR8 CURRENTLY GRAPPLING WITH HOW BEST

TO PROTECT T'NIVERSAL SERVICE WHILE ATTHI{PTING TO DEFINE WHAT WE NOW

MEAN BY IITHE PUBLIC INTEREST'I. THE D.C. COMIT{ISSION, AS WELL AS

OTHER STATE COMII{ISSIONS ACROSS THIS NATION, FACE THE CHALLENGE OF

NEW TECHNOLOGY AND SERVTCE DEVELOPI{ENT, THE COSTTNG AND pRrCrNG OF

THESE NEW SERVTCES, PRIVACY CONCERNS, REDUCED OR RET"AXED REGULATTON

FOR COUPETITM SERVICES, AND NEW ENTRANTS OFFERING SPECTALTZED

SERVICES, AND THE RISKS ASSOCIATED THEREWITH.

INCENTM REGULATfON OR ALTERNATMS TO TRADITfONAL RATE OF

RETURN REGUI,ATION HAS BEEN AND CONTINUES TO BE ONE OF THE MOST

CHALLENGING DEVELOPMENTS AT THE STATE LEVEL.

AS THE EXPERIENCES OF THE EIGHTIES ARE EVALUATED, THE ROLE OF

REGUI"ATION Is BEfNG REEXAI,IINED IN LIGHT OF THESE EXPERIENCES, IN AN

EFFORT TO BETTER EMUI,ATE THE ''FREE MARKET'I. THERE ARE SEVERAL

METHODS PROFFERED BY MANY TO REACH THIS GOAL SUCH AS PRICB CAPS,

INCENTIVE REGULATION, BANDED PRICING AND DEREGULATION. I SUGGEST

To YoU, HowEvER, THAT A cAUTIoUs, GUARDED sKEPTIcIsM MAY BE

NECESSARY, REQUIRING A THOROUGH EXAI.TINATION OF THE T'NDERLYING

PRECEPTS OF ANY ALTERNATIVES TO TRADITIONAL RATE OF RETURN

REGULATION, TO ASSURE THAT THE BENEFITS PROI,TISED ARE REALIZED AND

SUSTAINED. LET US NOT FORGET THAT WE ARE EXAMTNING REQUESTS By

vTRTUAL MONOPOLTES FOR REGULATORY ALTERNATTVES, WHrLE STrLL

GOVERNED BY OUR TTPUBLTC TNTERESTT MANDATE, AND THE NEED TO FASHTON

REGULATORY RESPONSES WHrcH BALANCE THE INTERESTS oF THosE



MONOPOLTES WITH THE INTERESTS OF CAPTTVE RATEPAYERS.

FOR EXAI'{PLE, AS A D.C. COI4I{fSSIONER, My UfSSIoN Is TO "INSURE
THAT EVERY PUBLIC UTILTTY DOING BUSINESS WITHIN THE DTSTRTCT OF

coLUl'tBrA... Irs FURNTSHTNG] SERVTCE AND FACTLTTTES REASONABLY SAFE

AND ADEQUATE AND IN ALL RESPECTS JUST AND REASoNABLE.,'1 }loREovER,

I MUST ASSURE I{YSELF THAT IITHE CHARGE MADE BY ANY SUCH PUBLTC

urrlrrY FOR ANY rACrLrrY oR SERVTCES FLRNTSHED, OR RENDERED, OR TO

BE FI'RNISHED OR RENDERED, SHALL BE REASONABLE, JUST, AND

NoNDrscRrMrNAToRY.2 THUs, FRoM My pERspEcrrvg, rr rs AGArNsr THrs
TTJUST AND REASONABLE" STANDARD THAT ALL REGUT,ATORY pRocRAl,ts, BOTH

RATE OF RETI'RN AND rrrNcENTrVErf ALTERNATTVES, MUST BE EXAIITNED, AND

AGATNST WHTCH THE DELTCATE BALANCE CALLED THE 'IPUBLIC TNTERESTII

MUST BE STRUCK.

IN JANUARY OF THTS YEAR, THE MISSOI'RI OFFICE OF THE PEOPLE'S

COT'NSEL RELEASED A SUMII{ARY REPORT CONCERNTNG STATE TNCENTIVE

REGULATION PI"ANS, WHICH INDICATES THAT OVER TWENTy sTATES HAVE

EITHER INSTITUTED SUCH PLANS oR ARE CONSIDERTNG SOME FoRM OF

INCENTIVE REGUI,ATTON, WTTH A SIMTI,AR NT'MBER OF STATES ENACTING

LEGTSI,ATTON WHICH HAS AT LEAST ESTABLISHED THE FRAMEWoRK ToR
ALTERNATIVE REGUI,ATTON. 3

AN ANALYSIS OF THE VARIOUS STATE REGULATORY SCHEMES TNDTCATES

THREE COMMON FACTORS:

1o.C. Code Section 43-402.

'&.
3seq schrnitz, Drainer, rReport on TerecommunicationsAlternative Regulation plans by Stite, " Missouri Office of thePublic Counset (Jan. 1990) (ltisiouri n-eport).



(1) THE PLAN PROPOSES A FREEZE ON IIBASIC RESIDENTTAL

RATESII IN EXCHANGE FOR RELIEF FROM TRADITTONAL RATE

OT'RETURN REGUI,ATION FOR OTHER SERVICES;

(2', THE Pr"aN PRovrDEs FoR soME FoRM oF 'rsHARrNG'f oF

PROFITS ABOVE A TARGETED RETTJRN BETWEEN THE

TELEPHONE coI,tPANY AND THE RATEPAYERS; AND

(3) THE PLAN IS PROPOSED FOR A SPECIFIC TIME PERIOD

AFTER WHICH A REEXAI.{INATTON oF THE PRoPosAL

PRESUMABLY WTLL OCCUR.

r sHouLD NOTE THAT THE THREE FACTORS ARE NOT MUTUALLY EXCLUSTVET.

SOI{E PI,ANS INCLUDE MORE THAN ONE.

FoR EXAII{PLE, rN FLoRTDA, THE coMlrtrssroN E5TABLT5HED A 
'LANwHrcH CAPPED BAsrc RATES uNTrL THE END oF THrs YEAR, THE TRrAL

PERfoD FoR THE PI"AN wAs FROM ocToBER 1988 THRoUcH DEcEMBER, Lggo,
AND A THREE LEVEL SHARING MECHANISM WAS APPROVED. UNDER THE

FLORTDA MECHANTSM, THE colt{PANY RETATNS ALL EARNTNGs BETwEEN 13.25rt
To 14'00t, THE RATEPAYERS SHARE 60* oF THE EARNINGs BETwEEN 14.oot
AND 16'0ot, AND THE RATEPAYERS RECEIVE lo0t oF THE EARNTNGS oF THE

CoMPANY rN EXCESS OF 16.OOt,

IN NEBRASKA, WHERE REGUI,ATORY RESTRUCTT'RING WAS MANDATED BY

THE LEGrsr.ATtRE ovER THE oBJEcrroNs oF THE NEBRASKA psc, BAsrc
LocAL sERvrcE rs PRrcE CAPPED uNTrL 1991. AT THAT TrME, THE pRrcE

CAPS WILL EXPIRE AND ALL BASIC LOCAL SERVICE WTLL BE DEREGULATED.

PRTCES AND PROFITS TOR ALL OTHER TELECOMMT'NTCATIONS SERVTCES HAVE

ALREADY BEEN DEREGUI,ATED. THE NEBRASKA PSC REGULATORS RETAINED

THEIR AUTHORITY OVER SERVTCE QUALITY, MARKET ENTRY AND THE



SETTLEI,TENT OF CONST'MER COI'{PLAINTS.

THE STATE OF OHIO HAS A DEREGULATION LAW WHICH GIVES THE

COMMISSION AUTHORITY TO DEREGUI,ATE ANY SERVICES IT FINDS TO BE

coMPETrTrVE. UNTrL L997, THE OHrO pUC MAy RE-REGUT,ATE A SERVTCE.

AFTER L997, THE CO!{PANY MUST AGREE TO HAVE A SERVICE RE-REGULATED.

THE COMIT{ISSION ALSO HAS THE oPTToN To END PRICE AND PRcTIT

REGULATTON FOR BASIC LOCAL SERVTCE.

rN THE DTSTRTCT Or COL{ntBrA, OUR COMMTSSTON DECTDED THAT C&p

COULD SEEK REGUI,ATORY RELIEF FOR ITS COMPETITIVE SERVICES BASED ON

A SHOWTNG OF ACTUAL LOSSES ATTRTBUTABLE TO COMPETTTTON, WITH C&p'S

SHAREHOLDERS BEARING THE BURDEN OF ANY LOSS DUE TO SERVICES FOR

WHICH THERE WAS REDUCED REGUI,ATION. WE ALSO PROVTDED OTHER

GUIDELINES WHICH ARE GENERALLY BASED ON THE COMII{ISSION STAFF I S

PROPOSED IIINDUSTRIAL ORGANTZATION'' (IO) APPROACH. THE IO APPROACH

FIRST DEFINES THE MARKET AND THEN ASSESSES THE TMPLICATIONS OF

ACTUAL MARKET SHARE OR POWER. IN APPLYING FOR REDUCED OR FLEXIBLE

REGULATION C&P WILL ALSO BE PERMITTED TO MAKE A SHOWING OF fHE

EXTSTENCE OF VTABLE COI,IPETITORS, PRTCE AND NON-PRICE COMPETTTION,

AND THE OPPORTI'NITY AND EASE WITH WHICH TIRMS CAN ENTER AND EXIT A

MARKET.

THIS WIDE VARIANCE OT PI"ANS IS INDICATIVE OF' THE FACT THAT

EACH STATE COMMISSION IS GRAPPLING WITH THE VERY SPECIAL

CIRCI'MSTANCES OF THEIR RESPECTIVE JTIRISDICTIONS. I BELIEVE,

HOWEVER, THAT THESE NEW REGULATORY APPROACHES RAISE THEIR OWN

CHALLENGING CONCERNS WHICH I WOULD LTKE TO BRIEFLY SHARE WITH YOU.

FIRST, T AM CONCERNED THAT RATEPAYERS MAY BE BEARING TOO MUCH
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OT THE RTSK. I,IY CONCERN FOCUSES ON THE ABTLITY OF THE LEC TO SEEK

FLEXIBTLITY BUT RETAINING THE RIGHT TO RETURN TO TRADTTIONAL RATE

OF RETI'RN REGULATION SHOULD THE PROJECTIONS FOR FfNANCIAL SUCCESS

FALTER.

SECOND, f DO NOT BELTEVE THAT FREEZING BASrC RATES FOR SOME

PERIOD OF TIME NECESSARILY PROTECTS RATEPAYERS. WHTLE THE CONCEPT

OT IIFREEZTNG RATES'I OR RATE STABILIZATTON MAY BE POLITTCALLY

ADVANTAGEoUS -- DURTNG A PERToD oF cosr DECLTNE, sucH As Now, THE

OBLIGATION WE FACE AS REGULATORS IS TO fNSURE THAT RATES ARE '|JUST
AND REASONABLE'I AND, TO THE EXTENT FEASIBLE, REFLECTIVE OF COST.

THIRD, I AI.{ CONCERNED THAT THE USE OF A ''SHARING MECHANTSMn,

WHTLE AN INTERESTTNG THEORY MAY NOT BE A REALITY. FIRST, T AI,{

AWARE OF ONLY ONE JURrSDrcrroN, TDAHO, WHrCH HAS TNCLUDED A SHARTNG

MECHANISM IN fTS REGULATORY REcfUE, WHERE THE CONSTTMERS HAVE, fN
FACT, SHARED IN ANY ACTUAL EARNINGS.

LAST, BUT NOT LEAST, I AIt{ CONCERNED THAT SERVICE QUALITy IS AT

RISK. IN MY OPINTON, ALTERNATIVE REGUI,ATORY I{ECHANISMS MAY CREATE

THE INCENTIVE TO REALTZE SHORT TERM PROFTTS AT THE EXPENSE OF

SERVTCE QUALTTY. LET US NOT FORGET THE BELL SYSTEIT{ SERVTCE QUALrry
CRTSTS IN THE LAIE 1950'S WHTCH RESULTED FRO!,T AT&T'S EFFORTS TO

TNCREASE NET EARNINGS.

IN LIGHT OF MY REilARKS IT MAY STIRPRISE YOU THAT I AI.{ NOT

oPPOSED TO REGUI"ATORY REFORM. I Do BELIEVE, HowEVER THAT CHANGE

rOR CHANGE'S SAKE IS NOT PROGRESS. BEFORE ANY PARTICUI,AR

ALTERNATIVE APPROACH IS USED IT SHOULD BE PROVEN THAT THE CHOSEN

METHOD OF RE-REGULATTON WILL IMPROVE TH8 OVERALL STATE OF
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TELECOMMUNTCATIONS, THAT rT WILL TNCREASE EFFTCTENCIES, YIELD

TECHNOLOGTCAL TNNOVATTONS, CREATE, WHERE APPROPRTATE, SUSTATNED

PRICE REDUCTIONS, AND THAT THE BENEFITS WILL APPRECIABLY EXCEED

RISKS.

THERE ARE THOSE WHO VrEW STATE REGULATORS, SUCH AS MYSELT, AS

OBSTRUCTIONISTS AND WHO ASSERT THAT WE ARE RESPONSIBLE TOR THIS

NATTONTS TECHNOLOGICAL DECLINE, SOIIE HAVE EVEN ARGUED, I HOPE, NOT

SERTOUSLY, THAT WE ARE DIRECTLY RESPONSIBLE FOR THE INTERNATIONAL

TELECOMMT'NICATIONS TRADE DEFICIT. THE OBLIGATION OF REGULATORS TS

TO ENSURE TJNIVERSAL SERVICE AND TO BALANCE THE INTERESTS OF

COMPANIES AND RATEPAYERS. WHICH BRINGS ME TO ANOTHER MAJOR

CHALLENGE WHICH STATE COI{!{TSSIONS FACE AND THAT IS BAI,ANCING THE

PROVISION OF NEW TELECOIT{MUNICATIONS SERVICES AND THE COST OF THESE

SERVICES.

WHILE I DO NOT OBJECT TO THE CONCEPT OF A NATIONWIDE NETWORK

wrTH ITS TECHNOLOGICAL ADVANCEMENTS, THE REAL rSSUE FOR STATE

REGULATORS IS THE ASSESSMENT OF ACTUAL DEMAND FOR THESE SERVICES

AND THE ALLOCATION OF THE CONCOMITANT COST OF THE NEW

INFRASTRUCTURE.

I NOTE THAT THE FCC HAS ISSUED A NIJI{BER OF DECISIONS WHICH

SHIFT THE BIJRDEN OF COST RECOVERY TO THE STATE JTJRISDTCTIONS. AS

THE COSTS RISE, SO DOES THE DEIIAND ON A STATE COMMISSTONIS

COMMITIIENT TO ASSI]RE THAT SPECIAL CTRCI,I,ISTANCES PRESENTED IN THEIR

RESPECTIVE Jt'RISDTCTIONS ARE ACCOMMODATED TO THE EXTENT POSSIBLE

WHTLE ENSURING THAT THE LOCAL RATEPAYERS ARE NOT BURDENED WITH THE

EXPENSE OF NETWORK SERVICES THAT THEY HAVE NEITHER THE DESIRE TO



USE NOR THE I.{ONEY TO PAY FOR. THIS BAI,ANCE WILL BECOME EVEN MoRE

DIFFICULT TO I{AINTAIN WITH THE RAPID ESCAI,ATION OF TECHNOLOGICAL

ADVANCEMENT.

ALTHOUGH TECHNOLOGICAL GROWTH IS OFTEN SEEN AS BENEFICIAL

CoMPLEMENT TO ECONOI,ITC PROSPERTTY, THERE ARE TNHERENT DTTFTCULTTES

IN ASSESSING THE NEED FOR NEW TECHNOLOGY AND SERVICES. WE AS

REGULATORS CANNOT BE OVERLY INFLUENCED BY THE PROI{TSES OF ''BELLS

AND WHTSTLES.TT THE PUBLTC TNTEREST REQUTREI{ENT MANDATES THAT NEW

TECHNOLOGY, AND THE SERVICES THAT ARE OFFERED AS A RESULT, BE

BENEFTCTAL TO THE CONSI'}{ER AND, AT THE SAII{E TrME, COST-EFFTCTENT.

WE ARE CHARGED WITH THE RESPONSIBILITY OF ENSURING THAT RATEPAYERS

RECEIVE RELIABLE SERVICE AT REASONABLE COSTS. THE PREVAILING

PROBLEIT{ ASSOCIATED WrTH THESE NEW SERVTCES rS, rN MANY INSTANCES,

PRTCING.

AN EXAI,TPLE OF THIS IS THE PRICTNG ISSUES ASSOCTATED WITH WHAT

WE DESCRIBE AS, TTCLASSI SERVICES WHICH INCLUDES THE INFAMOUS CALLER

r.D. RECENTLY, OUR COMI{ISSION APPROVED C&PIS PROPOSAL TO OFFER

RETURN CALL AND CALLER ID WITHIN THE DISTRICT OT COLITMBIA. WE

FOIJND THAT THE PUBLIC INTEREST WOULD BE BEST SERVED IF PER-CALL

BLOCKING WAS I,IADE AVAILABLE WTTH THE OFFERING OF CALLER ID. C&P

HAS NOW PROPOSED THAT PER-CALL BLOCKTNG BE OFFERED ON AN OPERATOR-

ASSISTED CALL BASIS USING OPERATOR ASSISTANCE TO BLOCK CALLS. A

CUSTOMER WISHING TO BLOCK HIS OR HER NWBER WOULD DIAL ''O'I AND THE

NWBER. THE CALL WOULD BE INTERCEPTED BY AN OPERATOR, AND THE

TELEPHONE NWBER WOULD NOT BE FORWARDED. THE CHARGE FOR THTS

SERVTCES WAS pRrcED, By c&p, AT FORTY-FrVE (45) CENTS pER CALL.



HOWEVER, Dt]RING THE COI,III{ISSION I S EVfDENTIARY HEARINGS, SEVERAL

PARTIES ARGUED THAT THE SS7 NETWORK HAD THE CAPABILITY OF OFFERTNG

PER-CALL BLOCKTNG WITHOUT THE NEED FOR OPERATOR ASSISTANCE. THESE

PARTIES ADVOCATE THAT A CENTRAL OFFICE-BASED PER-CALL BLOCKING

FEATURE SHOULD BE MADE AVAII"ABLE AT NO EXTRA CHARGE TO THE

RATEPAYER. THE PRTCING ISSUE WITH RESPECT TO THE PER-CALL BLOCKING

FEATURE IS CT'RRENTLY PENDING BEFORE THE COMMISSION. IT IS
TNTERESTING TO NOTE, HOWEVER, THAT CALLER-ID HAS BEEN OFFERED WITH

FREE CO-BASED PER-CALL BLOCKING IN NEVADA.

THE RAPID DEPLOYMENT OT NEW TECHNOLOGIES AND SERVICES HAS

PRESENTED STATE REGULATORS AS WELL AS TO TI{OSE OF YOU WHO PRACTICE

COMMUNTCATION LAW WITH ANOTHER MAJOR CHALLENGE AND THAT IS TO

DETERMINE THE EXTENT OF PRIVACY PROTECTION THAT SHOULD BE AFFORDED

usERs oF TELECOMMUNTCATTONS SERVTCE AND WHO, rF ANYONE, SHOULD pAy

FOR PRTVACY.

YOU ALL PROBABLY KNOW THIS ISSUE IN THE CONTEXT OF AUTOMATIC

NUMBER TDENTTFICATTONS (ANI) SERVTCE OFFERINGS SUCH AS CALLER-rD OR

AUTOMATTC CALLBACK, WHICH HAS GENERATED A SIGNIFICANT DEBATE WITHIN

THE VARTOUS STATES WHERE THE BOCS HAVE OR ARE ATTEMPTING TO

TNTRODUCE THE SERVTCES. WHrLE SOI{E STATES SUCn AS NEW JERSEY, AND

VIRGTNIA HAVE PERMITTED THE INTRODUCTTON OF THE CALLER-TD SERVICES,

THE PENNSYLVANIA COMI,TONWEALTH COI,RT RULED THAT CALLER-ID WITH oR

WITHOUT BLOCKING VIOLATED THE STATE OF PENNSYLVANIAIS WIRETAP

STATUTE AS WELL AS CONSTTTUTIONAL PRIVACY RIGHTS. OUR COMIqISSTON

WAS THE FIRST COMMISSTON TO ORDER PER CALL BLOCKING. },IARYLAND

WHICH PREVIOUSLY APPROVED CALLER ID WITHOUT BLOCKING RECENTLY



REVERSED TTS PRIOR DECISION AND HAS NOW INSTITUTED BLOCKTNG.

I SUBITIIT THAT THE PRIVACY ISSUES THAT WE FACE ARE FAR BROADER,

AND THAT CALLER-ID IS JUST A SMALL PART OF THE MORE GENERIC ISSUES

INHERENT TN PROTECTING INFORI,TATION IN AN INCREASINGLY OPEN NETWORK

SYSTEIT{. NEARLY EVERY NEW SERVTCE HAS RAISED NEW TYPES OF PRIVACY

rssuEs AND coNcERNs. CELLULAR TELEPHONES, SATELLITE AND MICROWAVE

TRANSMISSION, VOICE MArL, FACSTMTLE MACHTNES, AUTOIIATTC DTALERS,

VIDEOTEX, AUDIOTEX, REI.{OTE ACCESSORY TO DIRECTORY INFORMATION, JUST

TO NAII,IE A FEW, ALL PRESENT RELATED PRIVACY PROBLEMS IN SOME FORM.

HERE AGATN STATE REGULATORS AS WELL AS COMI{TJNICATIONS AND

CONSTITUTIONAL IJI,WYERS MUST EXAI,IINE THESE TSSUES BALANCING PRIVACY

WITH SOCIETAL INTERESTS. AND THERE ARE LEGITIMATE SOCIETAL

TNTEREST THAT MUST BE CONSTDERED. FOR EXAMPLE, pRrVACy PROTECTTON

MAY INCREASE THE COST OF INFORMATION SEARCH, STORAGE, AND

TR/ANSMISSION. THE COST OF PROVIDING PRIVACY PROTECTION MAY BE A

BARRTER TO THE ENTRY OF NEW TECHNOLOGIES AND MAKE THEM MORE

EXPENSIVE.

STATE COMI{ISSIONERS AS I{ELL AS THE INDUSTRY I'{UST EXAMINE AND

DEVELOP STANDARDS OR GUIDELINES FOR THE FUTIJRE. STANDARDS

DEVELOPMENT IS CRITICAL IN HELPING TO STRUCTURE CONSTSTENT

POLICIES. MOREOVER, THESE STANDARDS MUST REFLECT CONSUMER

EXPECTATIONS OF PRIVACY. THE U.S. SUPREIT{E COURT HAS CONSISTENTLY

RULED THAT PRIVACY PROTECTION IS GOVERNED BY TH8 STANDARD OF

REASONABLE EXPECTATIONS.

AND FINALLY, I WANT TO DISCUSS TODAY THE GREATEST CHALLENGE OF

THEM ALL - THE CONTINUAL STRUGGLE WITH OUR TEDERAL COTJNTERPART, THE
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Fcc, To RETATN AND MAINTAIN CONTROL oF OuR DEsTINfES AND OUR STATE

STATUTORY RESPONSTBILITY.

GrvEN STATE COMMTSSToNS coNcERN WrrH pREEl,tprroN, oNE cAN FULLY

LNDERSTAND HOI{ ELATED WE WERE WITH THE RECENT NrNTH CIRCUIT

DEcrsroN rN GALTFORNTA v FCC, 905 F.zD L2L7 (9TH crRcurT) (1990),
rN WHICH THE COURT VACATED THE FCCIS PREEMPTIVE ORDER IN TTS THIRD

COMPUTER INQUTRY DECISTON. THE NINTH CIRCUITIS DECISION REAFFIRMED

THE STATES AUTHORITY TO REGUI,ATE INTRASTATE ENHANCED SERVICES AND

TO ORDER STRUCTURAL SEPARATION OR OTHER NON-STRUCTURAL SATEGUARDS

FOR THE PROVTSION OF SUCH SERVICE SO LONG AS THE STATES REGULATTON

DOES NOT NEGATE LEGITIUATE FEDERAL REGULATION OF INTERSTATE

SERVTCES. AS A RESULT OF THE NTNTH CIRCUIT DECTSTON INDTVTDUAL

STATES ARE CURRENTLV TAKING ACTTON TO ESTABLISH AN INTERIM
REGUI,ATORY FRAMET{ORK FOR THE PROVISION OT INTRASTATE ENHANCED

SERVICES. THE FRAMEWORK WTLL VARY A!,IONG THE TNDTVIDUAL STATES.

FOR EXAMPLE, IN SOME STATES, THE PROVfSION OF THESE SERVfCES By
BELL OPERATING COI{PANIES MAY REQUIRE STATE AUTHORIZATION AND SUCH

AUTHORTTY MAY NOT HAVE BEEN PREVIOUSLY GRANTED TN WHICH CASE THE

STATES MAY GRANT THE LOCAL BOC A WAIVER OR PROVIDE OTHER TNTERIM

APPROVAL.

rN RESPONSE TO THE NrNTH CrRCUrr DEcrsroN, ouR coMurssroN
INSTITUTED A FORMAL PROCEEDING TO TNVESTIGATE WHETHER AND T'NDER

WHAT CIRCWSTANCES CERTTFICATES OF PUBLIC CONVENIENCE AND NECESSITY

SHOULD BE GRANTED TO ENHANCED SERVTCE PROVIDERS. OUR COMMTSSION

TNTTIATED THE CASE TN THE FORI{ OF A SHOW CAUSE ORDER SETTING FORTH

ouR TENTATTVE FTNDTNGS AND CONCLUSTONS SUCH AS, (1) THAT ENHANCED
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SERVICES PROVIDED BY BELL ATI,ANTIC ARE PUBLIC UTILITY SERVICES

WHICH' FOR THE MOST PART, ARE SUBJECT TO THE COMI{fSSIONTS

JURISDICTION; (2,) THAT BELL ATI,ANTIC SHoULD BE REQUIRED To APPLY

FoR A CERTTFICATE To PRovrDE THESE SERvIcEst (3) rHAT ENHANSED

SERVTCES PROVIDED BY OTHER COMPANTES MAY BE PUBLIC UTTLITY

sERvIcES, DEPENDING UPON THE CIRCUMSTANCES; AND (4) THAT ExIsTINc
ENHANCED SERVICES SHOULD BE PERMITTED TO BE OFFERED PENDING

CoMMTSSION DECISfON IN THrS PROCBEDING; RUII{OR HAS IT THAT THE SHOW

CAUSE ORDER HAS SENT TREIT{ORS REVERBERATING THROUGHOUT THIS NATION,

CREATING AN UPROAR WITH THE ENHANCED SERVICE PROVIDERS AND

POTENTTAL PROVIDERS OF ENHANCED SERVTCES. REGGIE JACKSON IN HIS
GLORY DAYS WITH THE NEW YORK YANKEES DESCRIBED HIMSELF AS IITHE

srRAw THAT STTRRED THE DRrNKtt, wHrcH rs rHE wAy soME TNDTVTDUALS

HAVE CHARACTERTZED OUR COMUTSSION AND THE SHOW CAUSE ORDER. I
woulD URGE ALL PARTTES TO COMpLy WrrH THE ORDER AS QUTCKLY AS

FEASTBLE.

THE FCC HAS GRANTED THE REGIONAL BELL OPERATING COMPANTES AN

rNTERrl't wArvER OF rrs sEcoND coMpurER rNQUrRy RULES DURTNG THrS

PERIOD TO ALLOW THE COMPANTES TO CONTINUE TO PROVIDE TNTERSTATE

ENHANCED SERVICES.

ALTHOUGH THE FCC HAS DECTDED NOT TO PETITTON FOR REHEARING OF

THE COURT'S DECTSION I DO NOT EXPECT rT TO CEASE ITS PTIRSUTT OF

THIS ISSUE. THE FCC HAS ALREADY ANNOT'NCED THAT IT WILL BE

INSTTTUTING RULE}AKING PROCEEDING TO ADDRESS THE STRUCTURAL

SEPARATIONS REQUIREMENTS FOR THE PROVTSION OF INTERSTATE ENHANCED

SERVICES AND TO ADDRESS THE CONTTNUING DEVELOP!{ENT OF OPEN NETWORK
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ARCHTTECTURE. THEREFORE, THE STATE COMI{ISSIONS MUST BE READY TO

CONTINUE THE STRUGGLE.

r AI,T HOPING THAT INSTEAD OF THROWING DOWN THE GAUNTLET,

SIGNALLING THE COMI.TENCEUENT OF A NEI{ ROt'ND OF SENSELESS LEGAL AND

POLITICAL DEBATES, THAT THE FCC WILL JOIN THE STATES IN AN

cooPERATM, UEANINGFUL DIALOGUE THAT WILL AFFORD ALL REGULATORS

THE OPPORTITNITY TO DEVELOP INTELLTGENT, PROGRESSM, yET

APPROPRIATE TELECOMMIINICATIONS POLICY.

I WANT TO AGAIN THANK YOU FOR THIS OPPORTUNITY TO BE WTTH YOU

THIS AFTERNOON. WHILE I HAVE DISCUSSED THE CHALLENGES FACING STATE

REGUL,ATORS, yOU AS COMMTTNICATIONS I"AWYERS ALSO FACE VERY

TNTERESTING CHALLENGES AHEAD. THE ONLY DIFFERENCE BEING YOU ARE

PArD HANDSOMELY FOR yOtR EFFORTS. AGAIN, THANK yOU.
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