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I AII{ DELIGHTED TO BE WITH YOU THTS AFTERNOON. I WANT TO THANK

THE NATIONAL ASSOCIATION OF TELECOMMI'NICATIONS DIRECTORS FOR THE

OPPORTT'NITY TO DISCUSS THE ISSUES AND CHALLENGES CI'RRENTLY FACING

STATE REGULATORy COMI{ISSIONS IN THE "INFORIIIATION AGErf . ISSUES THAT

I AIt{ SI'RE ARE II{PORTANT TO THOSE OF YOU WHO ARE RESPONSIBLE FOR

PLANNING' COORDINATING AND PROVIDING TELECOI{I,fi'NICATIoN SERVICES FOR

YOUR RESPECTTVE STATE GovERNIt{ENTs.

AS SOME OF YOU l'tAY BE AWARE, I HAVE BEEN CHAIRMAN OF THE

PUBLIC SERVICE COMMISSION OF THE DISTRICT OF COLI'MBTA SINCE Lg84

AND A COMII{ISSIONER SINCE 1980. I AI,t HERE TODAY IN MY CAPACITY AS

CHAIRMAN OF THE DISTRICT OF COLWBTA PUBLIC SERVICE COMMISSTON AND

MY REI,TARKS ARE ATTRIBTITED SOLELY TO ME AND NOT IN MY CAPACITY AS

CHAIRMAN OF THE NARUC COMMT'NICATIONS COMMITTEE. AS A RESULT OF MY

TEN YEARS AS A REGUT,ATOR, r HAVE HAD THE OppORTIrNrTy TO WTTNESS

FIRST HAND A NEW, EVOLVING TELECOMMT'NICATIONS MARKET PLACE DRIVEN

BY RAPID TECHNOLOGTCAL ADVANCES, NEW SERVICE PROVIDERS, AND THE

DEPLOYI{ENT OF NEW AND INNOVATIVE GOODS AND SERVICES. THOUGH, T

WOULD AGREE THAT THE MARKET PI"ACE TS UNDERGOING TRANSITION, I AM

SoMEWHAT CONCERNED WITH THE DEGREE Or COMPLEXITY, THE MYRTAD Or

ISSUES, AND THE INTENSTTY OF THE STRUGGLE FACTNG STATE REGUI,ATORS.

IN MY OPINION, A REGULATOR'S PRIMARY OBLIGATION IS TO ENSURE

THAT THE NATIONIS TELECOMMT'NICATIONS POLICIES CONTINUE TO FURTHER

THE GOAL OF IIUNIVERSAL SERVICE'I. SHOULD THE PACE OF TECHNOLOGICAL

GROWTH CONTINUE, AND I FIRMLY BELIEVE TT WTLL, I CONVINCED THAT



THE TIME IS RrPE To INSTITUTE A II{ECHANISIT{ THAT I{rLL pROVIDE THE

VEHICLE FOR A SYSTEII{ATIC, COORDINATED ovERvIEw oF THTS NATIoN'S

COMMITNfCATIONS POLfCY. I AI'l CONCERNED THAT OUR EXISTING pOLICy HAS

BECOME HIGHLY FRAGMENTED AND POLITTCIZED, CREATING I'NCERTAINTY AND

CoNFUSTON AI,IONG THE TNDUSTRY, CONSIn{ERS, AND REGULATORS ALTKE.

MOREOVER, f AU CONVfNCED THAT THE LACK OF COORDINATION I'{AY YIELD

SHORT-TERM, INETFICIENT AND AD-HOC RESPONSES TO NARROWLY DEFINED

TSSUES AS OPPOSED TO THE DEVELOPMENT OF COMPREHENSIVE NATIONAL

TELECO}IMT'NICATIONS GOALS .

BUT LET ME NOT STRAY TOO FAR FROM TODAYIS TOPTC OF THOSE

ISSUES Of PARTfCULAR III{PORTANCE TO STATE REGULATORS - WHAT I HAVE

TERMED IITHE TII{E OF CHANGE AND CHALLENGE'"

oNE oF THE lt{osr cHALLENcTNG DEvELopMENTs AT THE srATE LEVEL

rN THE 198OIS HAS BEEN THE ASSAULT ON RATE OF RETURN REGUI.ATTON AND

THE cRY FOR REGULATORy REFoRM. SEGMENTS OF THE TNDUSTRY HAVE

CALLED FOR rl{PLEI.{ENTAtroN oF rNcENTrVS REGUr,ATrON, pRrCE CAPS, AND

SOCIAL CONTRACTS.

rN JANUARY OF THIS YEAR, THE UISSOURI OFFICE OF THE PEOPLE'S

COT]NSEL RELEASED A SUMUARY REPORT CONCERNING STATE INCENTIVE

REGULATTON PLANS, WHICH TNDTCATES THAT WELL OVER TWENTY STATES HAVE

ETTHER INSTTTUTED SUCH PI,ANS OR ARE CONSIDERING SO},TE FORM OF

INCENTIVE REGULATTON, WITH A SU.{II,AR NTJMBER OF STATES ENACTING

LEGISLATION WHICH HAS AT LEAST ESTABLTSHED THE FRAuEWORK FOR



ALTERNATIVE REGUI,ATION. 1

AN ANALYSIS OF THE VARIOUS STATE REGUI-,ATORY SCHEI,IES INDICATES

THREE COMMON FACTORS!

(1) THE PI,AN PROPOSES A FREEZE ON TBASTC RESTDENTIAL

RATESII TN EXCHANGE FOR RELIEF FROI,T TRADITIONAL RATE
OF RETT'RN REGUI,ATION FOR OTHER SERVICES;

(2',) THE PLAN PROVIDES FOR SOME FORM Or TSHARINGn OF
PROFITS ABOVE A TARGETED RETI'RN BETWEEN THE
TELEPHONE COMPANY AND THE RATEPAYERS; AND

(3) THE PLAN IS PROPOSED FOR A SPECIFfC TIII{E PERIOD
AFTER WHICH A REEXAI,TINATION OF THE PROPOSAL
PREST,IIIABLY WILL OCCUR.

I SHOULD NOTE THAT THE THREE FACTORS ARE NOT MUTUALLY EXCLUSIVE;

SOI{E STATE PI,ANS INCLUDE MORE THAN ON8.

FOR EXAMPLE, IN FLORIDA, THE COIr{I,{ISSION ESTABLISHED A PLAN

WHICH CAPPED BASIC RATES I'NTIL THE END OF THIS YEAR, THE TRIAL

PERIOD FOR THE PLAN WAS FROM OCTOBER 1988 THROUGH DECEMBER, 1990,

AND A THREE LEVtrL SHARING MECHANISM WAS APPROVED. IJNDER THE

FLORIDA MECHANTSM, THE COMPANY RETAINS ALL EARNINGS BETWEEN 13.25t

TO 14.00*, THE RATEPAYERS SHARE 60t OF THE EARNINGS BETWEEN 14.00*

AND 16.OOt, AND THE RATEPAYERS RECEIVE 1OOI OF THE EARNINGS OF THE

COMPANY IN EXCESS OF 16.OOI.

IN NEBRASKA, WHERE REGUI,ATORY RESTRUCTURING WAS M,ANDATED BY

THE LEGTSI,ATURE OVER THE OBJECTTONS Or TH8 NEBRASKA pSC, BASIC

LOCAL SERVICE rS PRrCE CAppED ITNTIL 1991. AT THAT TrME, THE pRrCE

lsee Schmitz, Drainer, rrReport on Telecomrnunications
Alternative Regulation Plans by State, rr Missouri office of the
Public Counsel (Jan. 1990) LMissouri Reoort).



CAPS WILL EXPIRE AND ALL BASIC LOCAL SERVICE WILL BE DEREGULATED.

PRTCES AND PROFITS FOR ALL OTHER TELECOMMT'NICATTONS SERVTCES HAVE

ALREADY BEEN DEREGULATED. THE NEBRASKA PSC REGULATORS RETAINED

THEIR AUTHORITY OVER SERVICE QUALITY, MARKET ENTRY AND THE

SETTLn,IENT OF CONSI'UER COI{PI,AINTS.

THE STATE OF OHTO HAS A DEREGUI,ATTON I.AW WHICH GIVES THE

COI{UISSION AUTHORITY TO DEREGUI,ATE ANY SERVICES IT FTNDS TO BE

COI4PETITTVE. T'NTIL Lgg7, THE OHTO PUC MAY RE-REGUI,ATE A SERVTCE.

AFTER L997, THE COMPANY MUST AGREE TO HAVE A SERVICE RE-REGULATED.

THE COMII{ISSTON ALSO HAS THE OPTTON TO END PRTCE AND PROFIT

REGUI,ATION FOR BASIC LOCAL SERVICE.

THIS WIDE VARTANCE OF PI,ANS TS TNDICATIVE OF THE FACT THAT

EACH STATE COMMTSSION IS GRAPPLING WTTH THE VERY SPECIAL

CTRCU!{STANCES OF THEIR RESPECTIVE JURISDICTIONS. I BELTEVE,

HOWEVER, THAT THESE NEW REGUIJATORY APPROACHES FSISE THEIR OI{N

CHALLENGTNG CONCERNS WHrCH r woul,D LrKE TO QUTCKLY Drscuss I{rrH
YOU.

FIRST, I AM CONCERNED THAT RATEPAYERS MAY BE BEARTNG TOO I{UCH

OF THE RISK. MY CONCERN TOCUSES ON THE ABILITY OF THE LEC TO SEEK

FLEXTBTLITY BUT RETAINING THE RTGHT TO RETT'RN TO TRADITIONAL RATE

OF RETIIRN REGUI"ATION sHoULD THE PROJECTIONS FoR FINANcIAL SUCCESS

FALTER.

SECOND, I DO NOT BELfEVE THAT FREEZING BASfC RATES FOR SOME

PERIOD OF TII.{E NECESSARILY PROTECTS RATEPAYERS. WHILE THE CONCEPT

OF IIFREEZTNG RATESI' OR RATE STABILIZATTON }tAY BE POLITICALLY

ADvANTAcSous -- DURTNG A PERToD oF cosr DECLTNE, sucH As Now, THE



OBLTGATION WE FACE AS REGUI.ATORS IS TO INSURE THAT RATES ARE IIJUST

AND REASONABLET' AND, TO THE EXTENT FEASTBLE, REFLECTTVE OF COST.

THIRD, I AM CONCERNED THAT THE USE OF A ISHARING I'IECHANIS]I||,

WHTLE A}.I INTERESTING THEORY I{AY NOT BE A REALITY. FIRST, I AI,T

AWARE OF ONLY ONE JI'RISDICTION WHICH HAS INCLUDED A S}TARING

uEcEANrSl,t rN rTs NEW REGI'T,ATORY REGIME, !{HERE THE CONSTTUERS HAVE,

IN FACT, SHARED IN ANY ACTUAL EARNINGS.

r,AsT, BUr NOT LEAST, r Al.t CONCERNED THAT SERVTCE QUALTTY rS

AT RISK. IN l{Y OPfNION, ALTERNATIVE REGULATORY !{ECHANISI{ MAY

CREATE THE INCENTIVE TO REAI,IZE SHORT TERM PROFITS AT THE EXPENSE

oF SERVICE QUALITY. LET US NOT FORGET THE BELL SYSTEIT! SERVICE

QUALITY CRISIS IN THE I,ATE 1960 ' S WHTCH RESULTED FROI{ AT&T I S

EFFORTS TO INCREASE NET EARNINGS.

I AI{ NOT OPPOSED TO REGUI"ATORY REFORI{. I AI,I COGNIZANT OF THE

ECONOI{IC AND TECHNOLOGICAL CHANGES OCCI]RRING IN THE INDUSTRY. I

DO BETJTEVE, HOWEVER, THAT CHANGE FOR CHANGETS SAKE IS NOT PROGRESS.

IT IS MERELY THE REPLACEI.{ENT OF ONE FORI'! OF REGULATION FOR ANOTHER.

BETORE ANY PARTICUI,AR ALTERNATIVE APPROACH IS USED IT SHOULD BE

PROVEN THAT THE CHOSEN METHOD OF RE-REGUI,ATTON WILL IMPROVE THE

oVERALL STATE OF TELECOMT{LNICATTONS, THAT rT WrLL TNCREASE

EFFICIENCTES, YrELD TECHNOLOGTCAL TNNOVATIONS, CREATE, WHERE

APPROPRIATE, SUSTAINED PRICE REDUCTIONS, AND THAT THE BENEFITS I{ILL

APPRECIABLY EXCEED RISKS.

THERE ARE THOSE WHO VrEW STATE REGUT,ATORS, SUCH AS MYSELF, AS

OBSTRUCTIONISTS AND WHO ASSERT THAT WE ARE RESPONSIBLE FOR THIS

NATTON|S TECHNOLOGTCAL DECLINE, SOI{E HAVE EVEN ARGUED, r HOPE, NOT



SERIOUSLY, THAT WE ARE DTRECTLY RESPONSIBLE FOR THE INTERNATTONAL

TRADE DEFTCIT. THE OBLIGATION OF REGUI"ATORS IS TO ENSI'RE UNIVERSAL

SERVICE AND TO BAI,ANCE THE TNTERESTS OF COI,TPANIES AND RATEPAYERS.

WHICH BRINGS I.IE TO ANOTHER UAJOR CHALLENGE WHICH STATE COM!,fiSSTONS

FACE AND THAT IS BALANCING THE PRoVISIoN OF NEW TELECOMMUNTCATIONS

SERVICES AND THE COST OF THESE SERVICES.

T{HILE I DO NOT OBJECT TO THE CONCEPT OF A NATIONI{IDE NET!{ORK

WITH ITS TECHNOLOGICAL ADVANCEXT{ENTS, THE REAL ISSUE FoR sTATE

REGUI"ATORS rS THE ASSESSMENT OF ACTUAL DEII{AND FOR THESE sERVICES

AND THE ALLOCATTON OF THE CONCOUTTANT COST OF THE NEW

INFRASTRUCTI'RE.

I NOTE THAT THE FCC HAS ISSUED A Nt'l,tBER OF DECISIONS WHTCH

SHIFT TH8 BURDEN OF COST RECOVERY TO THE STATE JURTSDICTTONS. AS

THE COSTS RISE, SO DOES THE DEI,IAND ON A STATE COMMISSIONI S

COMI,TITI'{ENT TO ASSURE THAT SPECIAL CIRCT'MSTANCES PRESENTED IN THEIR

RESPECTIVE JURISDTCTIONS ARE ACCOMMODATED TO THE EXTENT POSSIBLE

WHILE ENST'RING THAT THE LOCAL RATEPAYERS ARE NOT BT'RDENED WITH THE

EXPENSE OF NETWORK SERVTCES THAT THEY HAVE NETTHER THE DESTRE TO

USE NOR THE MONEY TO PAY FOR. THIS BAI,ANCE WTLL BECOME EVEN UORE

DTFFTCULT TO MAINTAIN WITH THE RAPID ESCAI,ATION OT TECHNOLOGICAL

ADVANCEI,TENT.

r BELIEVE THAT ADVANCEI,TENTS IN THE NETWORK SHOULD BE I'DEII{AND-

DRMNrr, WfTH THE COSTS ASSOCfATED WITH THOSE ADVANCEMENTS AND

SERVTCES SHARED AII{ONG THE INTENDED BENEFICIARIES. I DO NOT BELIEVE

THAT LOCAL RATEPAYERS SHOULD BEAR THE BURDSN OF CONSTRUCTING A

rrCADfLLACrf NETWORK' WHEN LOCAL RATEPAYERS ONLY DEI.{AND SIMPLE



TR,A,NSPORTATION.

I AIt{ SI'RE THAT NO ONE WANTS TO BE LEFT BEHIND AS THTS NATION

ST'RGES FORWARD INTO THE INFORMATION AGE. THOSE OF YOU WHO PI"AN AND

DIRECT STATE/GOVERNI.{ENT TELECOMMITNICATIONS SYSTEI'{S WANT TO ASSURE

THAT YOttR CLTENTS TO THE EXTENT TEASTBLE, HAVE ACCESS TO THOSE

SERVICES THAT WILL HELP THEM TO BE II{OST EFFICIENT AND PRODUCTIVE.

HOWEVER, I AIt{ CONCERNED THAT MANY STATE GOVERNI,TENTS HAVE USED

I,TASSIVE AI{OUNTS OF TAXPAYER DOLI,ARS TO CONSTRUCT PRIVATE

TELECOMUT'NICATIONS NETWORKS WITH EXCESSIVE CAPACITY THAT IN FACT

BY-PASS THE LOCAL EXCHANGE AND, THERETORE, TNCREASE THE COST OF

TELEPHONE SERVICE OF THE VERY TAXPAYERS }IHOSE MONEY HAS ALREADY

BEEN USED TO CONSTRUCT THE NEW, UNDER-UTILIZED GOVERNT{ENT SYSTEMS.

AS GOVERN!{ENT EI{PLOYEES AND KEEPERS OF THE PUBIC TRUST YOU,

TOO, HAVE THE RESPONSIBILITY AND OBLIGATION TO ENSURE THAT THE

DE!,IAND FOR THE SERVICE IS REAL AND THAT THE ASSOCIATED COSTS ARE

JUSTIFIED AND REASONABLE.

THE RAPID DEPLOYMENT OF NEW TECHNOLOGIES AND SERVICES HAS

PRESENTED STATE REGUI"ATORS WITH ANOTHER MAJOR CHALLENGE AND THAT

IS TO DETERMINE THE EXTENT OF PRIVACY PROTECTION THAT SHOULD BE

AFFORDED USERS OF TELECOI{MTTNTCATTONS SERVTCE AND WHO, IF ANYONE,

SHOULD PAY FOR PRIVACY.

I AIt{ SURE YOU ALL KNOW THIS ISSUE IN THE CONTEXT OF AUTOMATTC

NI'I.{BER IDENTIFICATTONS (ANI) SERVICE OFFERTNGS SUCH AS CALLER-ID

OR AUTOII{,ATIC CALLBACK, WHICH HAS GENERATED A SIGNIFICANT DEBATE

WITHIN THE VARIOUS STATES WHERE THE BOCS HAVE oR ARE ATTEI,IPTING TO

TNTRODUCE THE SERVICES. I{HILE SOII{E STATES SUCH AS NEW JERSEY,



MARYI,AND, AND VIRGTNIA HAVE PER!,TITTED THE INTRODUCTION OF THE

CALLER-fD SERVICES, THE PENNSYLVANIA CO!{II{ONWEALTH COTRT RULED THAT

CALLER-ID WITH OR WITHOUT BLOCKTNG VIOI"ATED THE STATE OF

PENNSYLVANIA'S WIRETAP STATTITE AS WELL AS CONSTITUTIONAL PRIVACY

RTGHTS. rN THE DTSTRTCT OF COLUI{BrA, WE RECENTLY PERMTTTED CALLER-

ID WITH PER CALL BLOCKING. WE I'NDERSTAND THAT WE ARE THE FIRST

STATE COMI{ISSION TO ORDER PER CALL BLOCKING.

r WOULD, HOWEVER, SUBI,IIT THAT THE PRIVACY ISSUES THAT I{E FACE

ARE FAR BROADER, AND THAT CALLER-ID TS JUST A SMALL PART OT THE

I,TORE GENERIC ISSUES TNHERENT IN PROTECTTNG TNTORII{ATION IN AN

INCREASINGLY OPEN NETWORK SYSTEI{. NEARLY EVERY NEW SERVICE HAS

RAISED NEW TYPES OF PRIVACY ISSUES AND CONCERNS. CELLUI,AR

TELEPHONES, SATELLITE AND I{ICROWAVE TRANSMISSION, VOICE MAIL,

FACSrl,trLE I{ACHTNES, AUTOMATTC DTALERS, VTDEOTEX, AUDTOTEX, REMOTE

ACCESSORY TO DTRECTORY TNFORMATTON, JUST TO NAttE A FEW, ALL PRESENT

REI,ATED PRIVACY PROBLEI,TS IN SOME FORM.

HERE AGAIN STATE REGUI,ATORS MUST EXAUINE THESE ISSUES

BALANCING PRIVACY WITH SOCTETAL INTERESTS. AND THERE ARE

LEGITIMATE SOCTETAL INTERESTS THAT MUST BE CONSIDERED. FOR

EXAI{PLE, PRIVACY PROTECTION MAY TNCREASE THE COST OF TNFORMATION

SEARCH, STORAGE, AND TRANSMISSION. THE COST OF PROVIDfNG PRfVACY

PROTECTION MAY BE A BARRIER TO THE ENTRY OF NEW TECHNOLOGIES AND

MAKE THE!{ MORE EXPENSTVE.

STATE COMI'TISSIONERS AS WELL AS THE TNDUSTRY MUST EXAI'{INE AND

DEVELOP STANDARDS OR GUIDELINES FOR THE FUTURE. STANDARDS

DEVELOPI,TENT IS CRITICAL IN HELPING TO STRUCTTJRE CONSISTENT

I



POLICIES. MOREOVER, THESE STANDARDS MUST RETLECT CONSUI,IER

EXPECTATIONS OF PRIVACY. THE U.S. SUPREI{E COURT HAS CONSISTENTLY

RULED THAT PRIVACY PROTECTION IS GOVERNED BY THE STANDARD OF

REASONABLE EXPECTATIONS.

AND FINALLY, T WANT TO DISCUSS TODAY THE GREATEST CHALLENGE

OF THEU ALL - THE CONTINUAL STRUGGLE WITH OTIR FEDERAL COTJNTERPART,

THE FCC, TO RETAIN AND MAINTAIN CONTROL OF OUR STATE STATUTORY

RESPONSIBILITY. NOTWITHSTANDING OI'R RECENT VTCTORY IN THE NTNTH

CIRCUTT, THE COMPUTER rII DECISION, WHICH I WILL DTSCUSS, THE

GREATEST RrSK TO 'TAFTORDABLE TELEPHONE SERVTCE'|, rN My OprNrON, rS

THAT OF FEDERAL PREEI{PTION.

THE GOVERNTNG IBAI,ANCE'I BETWEEN THE FEDERAL AND STATE

JI'RISDICTIONS IS FOT'ND IN THE COMI,II'NICATIONS ACT OF 1934, AS

AII{ENDED. THAT IS THE FIRST PI,ACE ANY ANALYSIS BEGINS AND ITS

DIRECTIVES ARE CLEAR.

EXCEPT AS PROVIDED IN SECTION 224 AND SUBJECT TO THE
PROVISIONS OF SECrION 30A, NOTHING IN THIS ACT SHALL BE
CoNSTRUED TO APPLY TO OR GrVE THE [rCC] JURTSDTCTTON WrTH
RESPECT TO (1) CHARGES, CT.ASSTFTCATIONS, PRACTTCES,

VruU\IgI\. . .

IN ONE OF THE FTRST II{AJOR JUDICIAL DECISION CONCERNING PREEMPTTON

THE SUPREI{E COITRT REAFFTRMED THE JURTSDTCTTON OF THE STATES, AGArN

IN CLEAR TERI'{S, OR SO WE THOUGHT, IN LOUISTANA PUBLTC SERVTCE

COI,TMISSION V FCC.3 THE COT'RT STATED:

WE }TTGHT BE INCLINED TO ACCEPT THIS BROAD READING OT SEC. 151

241 u. s. c.
3+26 u.s.

Section 152 (b) (Enphasis added) .

355 (1985).

SERVICES, FACILITIES, OR REGULATIONS FOR OR IN CONNECTTON WrTH



WERE IT NOT FOR THE EXPRESS JURISDICTIONAL LIMTTATIONS ON FCC
PowER CONTAINED IN sEc. 152 (B) o ..BY ITs TERMS,. .. IsEcTIoN152 (B) J FENCES OFF FROM FCC REACH OR REGUI"ATTON INTRASTATEMATTERS INDEED, INCLUDING I'TATTERS IIIN CONNECTION I{ITH'I
TNTRASTATE SERVTCE. MOREOVER, THE T,ANGUAGE WrrH WHrCH rr DoEs
SO IS CERTAINLY AS SWEEPING AS THE WORDING OT THE PROVISTON
DECLARING THE PURPoSE or THE AcT AND THE RoLE oF THE Fcc.4

II.II,TEDIATELY FOLLOWING THE LOUISTANA DECISTON THE FCC BEGAN AND HAS

CONTINUED TO THIS DAY ITS ATTEI{PT TO LIUIT THE II,IPORT AND THE

rI{PACT OF THAT DECISION. THE EVTDENCE OF FCC PREEUPTTON TS WELL

DOCITI'IENTED. THE EFPECTS OF PREEI.IPTfON HAVE BEEN DEVASTATINc. LET

ME BRTEFLY EXPI,AIN I.{Y VIET{S IN LTGHT OF THE Fcc I s RECENT AcTIoNs

INVOLVING THE AREA OF TRADITTONAL STATE REGUI,ATORY AUTHORITY: THE

LOCAL EXCHANGE.

FIRST, IN 1987, THE FCC PREEIT{PTED STATE REGUI"ATION OF PRMTE
cARRrERs. rN THE NORLTGHT DEcrsroN,5 THE Fcc BARRED THE srATE oF

!{ISCONSIN FROI{ REQUTRTNG COMI-{ISSION APPROVAL FOR A CONSORTTtIII{ OF

ELECTRIC UTILTTIES TO SELL EXCESS CAPACITY ON THEIR PRIVATE FTBER

OPTIC COMMUNTCATTONS sYsTExtT To THrRD PARTIES.

IN EARLY 1988, THE FCC'S PRIVATE RADIO BUREAU TOOK ONE STEP

TURTHER. TN PUBLIC SERVICE COMPANY OF OKLAHoII{A.6 TN wHIcH THE

APPLTCATTON FOR REVTEW rS ctRRENTLy PENDTNG BEFORE THE FCC, THE

BIJREAU FOUND THAT ALL NON-COMII{ON CARRIER RADIO SERVTcEs ARE DEwED

TO BE TNTERSTATE SERVICES, PT'RSUANT TO SECTION 301 OF THE

alouisiana, 476 U.S. at 37O (ernphasis added).

-5Leclaratorv Ruling, File No. pRB-r,l&,tW 132, rcsgn-den., 2 FCC Rcd SL67 (1997).
63 FCC Rcd 2327 (1998) (petition for revj,ew pending).
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CoMMINICATIONS ACT.7 tttUS, IF THE OWNER OF A I,{ICROWAVE NETr{ORK

OFFERS SERVICES BY CONTRACT ON AN INDIVIDUALIZED BASIS WITH A

REI,ATIVELY STABLE CLIENTELE, THE BI'RE.AU'S ORDER COULD PERMIT IT TO

BE FREE OF STATE REGULATTON, EVEN WrTH RESPECT TO LOCAL ORTGTNATTON

AND TERMINATION OF TELEPHONE CALLS.

ALSO IN 1988, THE FCC, rN PERHAPS THE CLEAREST TNTRUSTON TO

DATE ON THE STATEIS AUTHORITY ISSUED ITS ARCO DECISION. THE CASE

coNcERNED THE ATLANTTC RTCHFIELD COMPANYTS (ARCOfS) USE OF rTS

PRIVATE I{ICROWAVE NETWORK FACILITIES LOCATED BETWEEN PI,ANO AND

DALI,AS, TEXAS, AS A MAANS OF LESSENING ITS USE OF GTE SOUTHWEST

(GTE) FACILITIES IN PI"ANO. IT TS IMPORTANT TO NOTE THAT GTE HAD

AN EXCLUSIVE FRANCHTSE AT PI,ANO. GTE ASKED THE TEXAS COMMISSION

TO ORDER SOUTHWESTERN BELL TO CEASE AND DESIST FROI{ PROVIDING THE

IIADDITTONAL TNTERCONNECTIONSII AT DALI,AS. THE TEXAS COMMISSTON

FOttND THAT THE TEXAS STATUTE, PROHTBITING NON-CERTTFICATED PUBLIC

UTILITIES FROIT{ SERVING, DIRECTLY OR INDIRECTLY, A FACILITY WITHIN

AN AREA BEING SERVED I.AI{TULLY BY ANOTHER PUBLIC UTILITY, PRECLUDED

THE ARRANGEUENT ARCO HAS ESTABLISHED. MOREOVER, THE TEXAS

COMMISSION FOUND THAT THERE WAS A SIGNIFICANT PUBLIC DETRIMENT AS

A RESULT OF THE PROSPECT OF STRANDED INVESTIT{ENT, DIFFICULTIES IN

sYsTE!{ PT,ANNING, AND DISRUPTTON OF THE NETWORK DESTGN PROCESS.E

72 FCC Rcd at 232g-3o.
8Application of Gene

a Cease and Desist Order Against Southwestern BelI Telephone
Companv, Order, Docket No. 5264, dt L-2 (Tx. PUC, July 8, 1985).
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ARCO TURNED TO THE FCC, t{HrCH, rN TttRN, FOUND THAT A USER HAS

A FEDERAL RTGHT TO TNTERCONNECT ITS FACTLITIES WITH THE PUBLIC

TELEPHONE NETWORK IN WAYS THAT ARE ''PRIVATELY BENEFICIAL AND NOT

PUBLTCLY DETRI}IENTAL. 'I AND EFFECTIVELY PREEII{PTED THE TEXAS

coMttlssloN' s DECISTON.e

I A}I CONVINCED THAT THE MAJOR TECHNOLOGY CHANGES ARE FOCUSED

ON THE LOCAL LOOP AND THEREFORE, I BELIEVE THAT THE STATES, AND NOT

THE FEDERAL COMMI'NTCATTONS COMIIISSTON (FCC) , HAS THE STATUTORY

AUTHORITY AND OBLIGATION TO I{AKE ALL RELEVANT PUBLIC INTEREST

DETERMINATIONS. THE RECENT DECTSIONS AND ACTTONS I'VE I,TENTIONED

IMPATR THE STATE'S AUTHORITY AND POLICY PREROGATIVES OVER HOW AND

WHEN THE LOCAL EXCHANGE SHOULD BE USED. STATE COMMTSSIONS HAVE

EVERY INCENTIVE AND RTGHT TO ENSI'RE THAT THE I'NIQUE AND SPECIAL

INTEREST OT THEIR RESPECTIVE JURTSDICTIONS ARE NOT CIRCT'II\/ENTED BY

FCC POLICY.

GrvEN STATE COMMTSSToNS coNcERN wrrH pREEMprroN, oNE cAN FULLY

T'NDERSTAND HOT,{ ELATED WE WERE I.TTH THE RECENT NINTH CIRCUTT

DECISIoH rN CALTFoRNTA v Fcc, 9os F'.2D t2L7 (9TH crRcUrT) (1990),
IN I{HICH THE COURT VACATED THE FCCIS PREE},TPTIVE ORDER IN ITS THIRD

COMPUTER TNQUIRY DECISION. THE NTNTH CIRCUIT'S DECISION REAFFIRMED

THE STATES AUTHORITY TO REGUI"ATE INTRASTATE ENHANCED SERVICES AND

TO ORDER S?RUCTURAL SEPARATION OR OTHER NON-STRUCTTJRAL SAFEGUARDS

Memorandum OBinion and Order, Rcd 3089 (1988).3 FCC

L2



FOR THE PROVTSION OF SUCH SERVICE SO LONG AS THE STATES REGUI,ATION

DOES NOT NEGATE LEGITIMATE FEDERAL RSGUI,ATION OF TNTERSTATE

SERVICES. EVEN TN VTCTORY ''LEGITII{ATE FEDERAL REGUI,ATTON'I SEEUS

TO SUGGEST SOME PREEI'IPTION BY THE FCC MAY BE PERI{ISSIBLE. HOWEVER,

THIS NINTH CIRCUIT DECISION TS AN EXTREI'IELY IUPORTANT ONE FOR STATE

REGULATORS. AS A RESULT OF THE THfRD COI.{PUTER INQUIRY MOST STATES

CONCLUDED THAT THEY WERE WITHOUT THE AUTHORITY TO REGUI,ATE

TNTRASTATE ENHANCED SERVICES TO CRAFT STATE-SPECIFIC SATEGUARDS

AGAINST CROSS.SUBSIDY OR OTHER ANTI-COMPETITIVE CONDUCT. AS A
RESULT OF THE NINTH CIRCUIT DECISION TNDIVIDUAL STATES ARE

CT'RRENTLY TAKING ACTION TO ESTABLTSH AN TNTERTU REGUI"ATORY

FRAMEWORK FOR THE PROVISION OT INTRASTATE ENHANCED SERVICES. THE

FIIN{EWORK WrLL VARY AI{ONG THE TNDTVTDUAL STATES. FOR EXA}IPLE, IN

SOME STATES, THE PROVISION OF THESE SERVICES BY BELL OPER,ATING

COI{PANIES I,TAY REQUIRE STATE AIITHORTZATION AND SUCH AIITHORITY MAY

NOT HAVE BEEN PREVIOUSLY GRANTED IN WHICH CASE THE STATES II{AY GRANT

THE LOCAL BOC A WAIVER oR PRoVIDE oTHER INTERIIT{ APPRoVAL.

THE FCC HAS GRANTED THE REGIONAL BELL OPERATING COMPANIES AN

TNTERTI.{ wArvER oF rrs sEcoND coMpurnR rNeurRy RULEs ro ALLow rHE

COI{PANTES TO CONTINUE TO PROVIDE INTERSTATE ENHANCED SERVTCES.

ALTHOUGH THE FCC HAS DECTDED NOT TO PETTTION FOR REHEARING OF

THE COURTIS DECISION I DO NOT EXPECT IT TO CEASE ITS PT'RSUIT OT'

THIS TSSUE. THE TCC HAS ALREADY ANNOT'NCED THAT IT WTLL BE

INSTITUTING RULEMAKING PROCEEDING TO ADDRESS THE STRUCTT'RAL

SEPARATIONS REQUIREIT{ENTS FOR THE PRovTsIoN oF TNTERsTATE EN}IANcED

SERVTCES AND TO ADDRESS THE CONTTNUING DEVELOPMENT OF OPEN NETWORK
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ARCHITECTT'RE. THEREFORE THE STATE COI{UISSTONS MUST BE READY TO

CONTINUE THE STRUGGLE.

I AI.! HOPTNG THAT INSTE,AD OF THROWING DOWN THE GAUNTLET,

SIGNALLING THE COMI.TENCEUENT OF A NEW ROI'ND OF SENSELESS LEGAL AND

PoLITICAL DEBATES, THAT THE FcC WrLL JOIN THE 
'TATES 

IN AN

COOPERATIVE, MEANINGFUL DIALOGUE THAT WILL AFFORD ALL REGUI,AToRs

THE OPPORTUNTTY To DEVELOP TNTELLTGENT, pRocREssrvE, yET

APPROPRIATE TELECOMMT'NICATIONS POLICY.

WELL' I HOPE MY TALK HAS PROVIDED YOU WITH AN ADEQUATE

oVERVIEW oF STATE ISSUES AND CONCERNS; I KNO!{ THAT rREIARTNG THESE

REII{ARKS HELPED ME TO IDENTTFY AND FOCUS CLEARLY ON THE MANY TASKS

AHEAD - THAT EXERCISB SERVED TO PRIORITIZE AND EMPHASTZE THAT ?HTS

rS, IN FACT' THE TIME OF CHANGE AND CHALLENGE. THANK YoU AGAIN FoR

THE OPPORTUNITY TO BE WITH YOU THTS AFTERNOON. TF TTME PERI,TITS I
WOULD BE DELTGHTED TO ANSWER ANY QUESTIONS YOU MAY HAVE.
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